
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

GREEN BAY DIVISION

________________________________________________
                                        )
UNITED STATES OF AMERICA and   )
THE STATE OF WISCONSIN,   )
                                         )

Plaintiffs,   )
                                         )  Civil Action No. 10-C-910 

v.                                   )
  )  

NCR CORPORATION, )
APPLETON PAPERS INC., )
CITY OF APPLETON, )
CBC COATING, INC., )  
GEORGIA-PACIFIC CONSUMER PRODUCTS LP, )
KIMBERLY-CLARK CORPORATION, )
MENASHA CORP., )
NEENAH-MENASHA SEWERAGE COMMISSION, )
NEWPAGE WISCONSIN SYSTEMS, INC., )
P.H. GLATFELTER CO., )
U.S. PAPER MILLS CORP., and )
WTM I COMPANY, )

)
Defendants. )

________________________________________________)

COMPLAINT

The United States of America, by authority of the Attorney General of the United States,

acting at the request and on behalf of the United States Environmental Protection Agency

(“EPA”) and the Department of the Interior (“DOI”), and the State of Wisconsin (the “State”),

by authority of the Attorney General of Wisconsin, acting at the request of the Governor of

Wisconsin and on behalf of the Wisconsin Department of Natural Resources (“WDNR”)

pursuant to Wis. Stat. § 165.25(1), through the undersigned attorneys, file this complaint and

allege as follows:  
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NATURE OF THE ACTION

1. This is a civil action brought by the United States and the State (collectively, the

“Plaintiffs”) against the above-named defendants (collectively, the “Defendants”) pursuant to

Sections 106 and 107 of the Comprehensive Environmental Response, Compensation, and

Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C. §§ 9606 and 9607.  The Plaintiffs

seek to recover unreimbursed costs incurred for response activities undertaken in response to the

release and threatened release of hazardous substances from facilities at and near the Lower Fox

River and Green Bay Superfund Site in northeastern Wisconsin (the “Site”) as well as damages

for injury to, loss of, or destruction of natural resources resulting from such releases.  The

Plaintiffs also seek a declaratory judgment that the Defendants are liable for future response

costs that the United States or the State may incur in connection with response actions that may

be performed at the Site.  Finally, the United States seeks injunctive relief and a declaratory

judgment requiring specified Defendants to comply with a Unilateral Administrative Order

issued by EPA in November 2007 pursuant to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a),

which required certain parties to implement response actions that EPA determined are necessary

to protect public health and welfare and the environment.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the subject matter of this action pursuant to

Section 113(b) and (e) of CERCLA, 42 U.S.C. §§ 9613(b) and (e), and 28 U.S.C. §§ 1331 and

1345.

3. Venue is proper in this district pursuant to Section 113(b) of CERCLA, 42 U.S.C.

§ 9613(b), and 28 U.S.C. § 1391(b) and (c) because the claims arose and the threatened and

actual releases of hazardous substances occurred in this district.
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BACKGROUND ON THE SITE AND THE STATUTE

4. The Lower Fox River and Green Bay Superfund Site encompasses a nearly

40 mile stretch of the Lower Fox River and more than 1,000 square miles of Green Bay that have

been contaminated by polychlorinated biphenyls (“PCBs”).  Facilities owned and operated by

the defendants discharged large amounts of PCBs to the River in connection with past

production and re-processing of a particular type of PCB-coated “carbonless” copy paper, known

as “No Carbon Required” paper or “NCR Paper.”  The PCB contamination that remains at the

Site is primarily in sediments – at moderate to high concentrations in portions of the River and at

lower concentrations in the Bay.  PCBs do not break down readily by natural processes, and the

compounds bioaccumulate in the fatty tissue of animals.  The PCBs at the Site have caused

adverse health effects and reproductive effects in fish and birds, and fish and waterfowl in the

area are subject to human health-based consumption advisories.  PCBs are probable human

carcinogens and can cause non-cancer human health effects, such as reduced ability to fight

infections, low birth weights, and learning problems.  

Response Activities By Plaintiffs 

5. Pursuant to CERCLA, EPA and States may take “response” actions in response to

the release and threatened release of hazardous substances at and from facilities, including

contaminated sites.   Such response actions may include “removal” actions, including site

investigations, studies to plan and direct cleanup efforts, and various activities to prevent,

minimize, or mitigate damage to public health, welfare, or the environment, as well as longer-

term “remedial” actions consistent with permanent remedies that prevent or minimize releases of

hazardous substances to protect present and future public health, welfare, and the environment.  

6. As a result of PCB contamination at the Site, EPA and WDNR have taken various
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response activities in accordance with CERCLA.  Those actions include, but are not limited to,

the response activities described below.

  7. In 1999, WDNR – with assistance and funding from EPA – prepared and issued a

set of draft scientific reports on the Site in accordance with the National Contingency Plan

(“NCP”) promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, and codified at

40 C.F.R. Part 300.  Those reports included:  (i) a draft remedial investigation report on the

types, levels, and locations of contaminants at the Site; (ii) a draft risk assessment report

evaluating the contamination-related risks posed to people and wildlife; and (iii) a draft

feasibility study report assessing possible cleanup methods.

  8. In 2001, EPA and WDNR issued a Proposed Remedial Action Plan for the Site,

and solicited public comment on that Plan pursuant to the Section 117 of CERCLA, 42 U.S.C.

§ 9617, and the NCP.

 9. WDNR issued final reports on its feasibility study, risk assessment, and remedial

investigation in December 2002.

10. In December 2002 and June 2003, EPA and WDNR issued two Records of

Decision (“RODs”) selecting cleanup remedies for different portions of the Site.  The RODs also

divided the Site into five geographically-defined Operable Units (“OUs”):  OU 1 (Little Lake

Butte des Mort); OU 2 (Appleton to Little Rapids); OU 3 (Little Rapids to De Pere); OU 4

(De Pere to Green Bay); and OU 5 (the bay of Green Bay).

   11. EPA and WDNR made adjustments to the remedies for OU 1 and OUs 2-5 in two

ROD Amendments issued in 2007 and 2008.  In three segments of the River (OUs 1, 3, and 4),

the RODs (as amended) provide for extensive sediment removal by dredging and containment of

contaminated sediment under specially-engineered in situ caps.  The RODs also provide for
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other activities in those areas, as well as long-term monitoring and other measures throughout

the Site. 

  12. The remedial action that EPA and WDNR selected for OU 1 of the Site is being

performed under an Amended Consent Decree in the case captioned United States and the State

of Wisconsin v. P.H. Glatfelter Co. and WTM I Co., Case No. 03-C-0949 (E.D. Wis.).   

Response Costs

13. CERCLA § 107, 42 U.S.C. § 9607,  authorizes the United States and States to

recover costs that they incur in response to the release and threatened release of hazardous

substances, to the extent such costs are not inconsistent with the NCP.  The statute imposes

liability for such costs on certain classes of potentially responsible parties (“PRPs”), including

current owners and operators of a facility from which there has been a release of a hazardous

substance, parties that owned or operated a facility at the time of disposal of a hazardous

substance, and parties that arranged for disposal or treatment of a hazardous substance at a

facility owned by another party or entity. 

14. EPA and WDNR incurred costs in connection with response actions at the Site,

including the actions described above.  

15. The United States has incurred more than $16.5 million in unreimbursed response

costs associated with the Site.  Those costs include, but are not limited to:  (i) costs of a remedial

investigation and feasibility study for the Site; (ii) costs of other actions to monitor, assess, and

evaluate the release or threatened release of hazardous substances at the Site; (iii) costs of

overseeing response activities at the Site; and (iv) costs of enforcement activities relating to the

Site.

  16. To date, many of the response costs incurred by the State have been reimbursed
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by the United States under a set of Cooperative Agreements with EPA under CERCLA §

104(d)(1), 42 U.S.C. § 9604(d)(1).  Those State costs are therefore included in the United States’

unreimbursed costs.  

17. The State also has incurred some additional unreimbursed response costs

associated with the Site.  Those costs include, but are not limited to:  (i) costs of overseeing

response activities at the Site; and (ii) costs of enforcement activities relating to the Site.

18. The above-referenced response costs incurred by Plaintiffs qualify as costs of

“response” and “costs of removal or remedial action incurred by the United States Government

or a State” under CERCLA §§ 101(25) and 107(a)(4)(A), 42 U.S.C. §§ 9601(25) and

9607(a)(4)(A).

19. The United States and the State incurred the above-referenced response costs in a

manner not inconsistent with the NCP.

20. The United States and the State will continue to incur response costs associated

with the Site.

21. Certain past response costs incurred by the United States and the State have been

paid under partial settlements or other arrangements with the PRPs at this Site.  The amount of

unreimbursed costs referenced above incorporates full credit for all cost reimbursements already

paid by PRPs.   

22.  The amounts recoverable in an action under CERCLA § 107(a)(4)(A), 42 U.S.C.

§ 9607(a)(4)(A), include statutory prejudgment interest on the response costs.  Such interest

accrues from the later of:  (i) the date that payment of a specified amount is demanded in writing;

or (ii) the date of the expenditure concerned.

23.  The United States made a written demand for payment of a specified amount of
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unreimbursed response costs in a January 15, 2009 correspondence addressed to representatives

of NCR Corporation; Appleton Papers Inc.; CBC Coating, Inc.; Georgia-Pacific Consumer

Products LP; Menasha Corporation; P.H. Glatfelter Company; U.S. Paper Mills, Inc.;  and

WTM I Company.

Cleanup Requirements

  24.   Pursuant to CERCLA § 106, 42 U.S.C. § 9606, when EPA determines that there

may be an imminent and substantial endangerment to the public health or welfare or the

environment because of an actual or threatened release of hazardous substances from a facility,

EPA may issue such orders as may be necessary to protect public health and welfare and the

environment.  CERCLA § 106 also authorizes the United States to maintain civil actions to

secure such relief as may be necessary to abate such danger or threat, and provides that district

courts may grant such relief as the public interest and the equities of the case may require.  

    25. In November 2007, EPA issued a unilateral administrative order (“UAO”) –

pursuant to CERCLA § 106, 42 U.S.C. § 9606 – requiring certain parties, including several of

the Defendants, to perform the remedial actions that EPA and WDNR selected for OUs 2-5 of

the Site.   EPA issued that UAO to the following parties:  NCR Corporation; Appleton Papers

Inc.; CBC Coating, Inc.; Georgia-Pacific Consumer Products LP; Menasha Corporation;

P.H. Glatfelter Company; U.S. Paper Mills, Inc.;  and WTM I Company (collectively, the

“UAO Recipients”).  A copy of the UAO is attached hereto as Exhibit A.

Natural Resource Damage Assessment and Restoration Activities

   26. In addition to being liable for payment of response costs and performance of

response actions, PRPs at a site are liable for damages for any injury to, destruction of, or loss of

natural resources resulting from the release of hazardous substances, including the reasonable
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costs of assessing such injury, under CERCLA § 107(a)(4)(C), 42 U.S.C. § 9607(a)(4)(C).  

Pursuant to  CERCLA § 107(f), 42 U.S.C. § 9607(f), duly-designated Federal and State natural

resource trustees (and Native American Tribes) are authorized to recover such natural resource

damages (“NRD”). 

   27. Under CERCLA, the term “natural resources” includes “land, fish, wildlife, biota,

air, water . . . and other such resources belonging to, managed by, held in trust by, appertaining

to, or otherwise controlled by the United States [or] any State or local government,” 42 U.S.C.

§ 9601(16).     

   28. Natural resources have been injured, and natural resources will continue to be

injured, as a result of releases of hazardous substances – especially PCBs – into the environment

at the Site.

   29. DOI has been designated as a natural resource trustee for federal trust resources at

and near the Site pursuant to 42 U.S.C. § 9607(f)(2)(A), 40 C.F.R.§ 300.600, and Exec. Ord. No.

12,580, 52 Fed. Reg. 2923 (Jan. 23, 1987).  DOI acts on behalf of the public as a trustee for

natural resources, including threatened or endangered species, migratory birds, other fish and

aquatic life, and their supporting ecosystems, belonging to, managed by, held in trust by,

appertaining to, or otherwise controlled by the United States.  See, e.g., 40 C.F.R. § 300.600.    

   30. WDNR has been designated as a State natural resource trustee for state trust

resources at and near the Site pursuant to 42 U.S.C. § 9607(f)(2)(B) and 40 C.F.R. § 300.605. 

WDNR acts on behalf of the public for natural resources, including their supporting ecosystems,

within the boundary of the State or belonging to, managed by, or appertaining to such State. 

40 C.F.R. § 300.605.

31. Federal trusteeship over natural resources may overlap with that of States or
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Tribes or both.  The NCP directs that, where there are multiple trustees, the trustees should

coordinate and cooperate in carrying out their responsibilities.  40 C.F.R. § 300.615(a).   

 32. NRD may include compensation for interim losses to the public attributable to

natural resource injuries from the onset of the release through their repair or recovery to an

uninjured state, adjusted for any mitigation of those injuries by response actions or early

restoration actions, and any increase in injuries that may have occurred as a result of response

actions.  NRD also include the costs of actions to restore, replace, or acquire the equivalent of

the injured natural resources and the reasonable costs of assessing the injury and the associated

damages. 

   33. As required by CERCLA § 301(c), 42 U.S.C. § 9651(c), DOI has promulgated

regulations respecting the assessment of NRD and associated restoration activities.  Those

regulations are codified at 43 C.F.R. Part 11. 

   34. As expressly provided by CERCLA § 107(c)(2), 42 U.S.C. § 9607(c)(2), any  

determination or assessment of damages made by a Federal or State trustee in accordance with

DOI’s NRD assessment regulations shall have the force and effect of a rebuttable presumption

on behalf of the trustee in any judicial proceeding to recover such damages under CERCLA.

   35. DOI, WDNR, and certain Tribal Trustees – the Oneida Tribe of Indians of

Wisconsin and the Menominee Indian Tribe of Wisconsin – have performed a variety of NRD

assessment and restoration activities concerning the Site in accordance with DOI’s NRD

assessment regulations.  The assessment activities have included preparation of a preassessment

screen, issuance of an assessment plan, completion of an injury determination phase and injury

quantification phase, development of a Restoration and Compensation Determination Plan

(“RCDP”), and issuance of a Joint Restoration Plan by the Federal, State, and Tribal Trustees. 
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The October 2000 RCDP – prepared on behalf of DOI and certain Co-Trustees – focused on

PCB-related injuries to natural resources associated with the bay of Green Bay and its tributaries

up to the first dam or obstruction and determined the resulting damages.

   36. In issuing the RCDP and other associated reports, DOI made a determination or

assessment of damages for the Site in accordance with DOI’s NRD assessment regulations.

Pursuant to CERCLA § 107(f)(2)(C), 42 U.S.C. § 9607(f)(2)(C), that determination or

assessment of damages shall have the force and effect of a rebuttable presumption on behalf of

the Plaintiffs in this judicial proceeding to recover such damages.

  37. The Plaintiffs have obtained partial recoveries on their NRD claims for the Site

through partial settlements with some of the Defendants and other PRPs.  This Complaint does

not seek a double recovery; those partial settlements reduce Defendants’ potential liability by the

amounts of those partial settlements consistent with CERCLA §§ 107(f)(1) and 113(f)(2),

42 U.S. C. §§ 9607(f)(1) and 9613(f)(2).

38.  The amounts recoverable in an action for NRD under CERCLA Section

107(a)(4)(C), 42 U.S.C. § 9607(a)(4)(C), include statutory prejudgment interest on the damages.

 GENERAL ALLEGATIONS AND ALLEGATIONS RELATING TO THE DEFENDANTS

General Allegations

39. Each of the Defendants is a “person,” within the meaning of Section 101(21) of

CERCLA, 42 U.S.C. § 9601(21).

40.  Each paper production facility and each paper reprocessing facility referenced in

paragraphs 45-112 below is a “facility,” within the meaning of CERCLA §§ 101(9) and 107(a),

42 U.S.C. §§ 9601(9) and 9607(a).

41. Each sewer system (including each sewer pipe) and each publicly-owned
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treatment works (“POTW”) referenced in paragraphs 45-112 below is a “facility,” within the

meaning of CERCLA §§ 101(9) and 107(a), 42 U.S.C. §§ 9601(9) and 9607(a).

42. Each landfill referenced in paragraphs 45-112 below is a “facility,” within the

meaning of CERCLA §§ 101(9) and 107(a), 42 U.S.C. §§ 9601(9) and 9607(a).

43. The Site is a “facility,” within the meaning of CERCLA §§ 101(9) and 107(a),

42 U.S.C. §§ 9601(9) and 9607(a).

44. PCBs are “hazardous substances,” within the meaning of CERCLA §§ 101(14)

and 107(a), 42 U.S.C. §§ 9601(14) and 9607(a).

NCR Corporation and Appleton Papers Inc.

45. NCR Corporation and Appleton Papers Inc. are corporate successors to a common

set of corporate predecessors, including Appleton Coated Paper Company and Combined Paper

Mills, Inc.  Appleton Papers Inc. also is a successor to certain relevant liabilities of NCR

Corporation.  NCR Corporation and its corporate predecessors are collectively referred to herein

as “NCR,” and Appleton Papers Inc. and its corporate predecessors are collectively referred to

herein as “API.”

46. NCR and API and have owned and/or operated two paper production facilities in

the Fox River Valley:  one located on East Wisconsin Avenue in Appleton (the “Appleton

Facility”) and another located in Combined Locks (the “Combined Locks Facility”).  

47. NCR and API produced PCB-coated NCR Paper at the Appleton Facility and the

Combined Locks Facility.

48. NCR and API reprocessed PCB-containing wastepaper at the Combined Locks

Facility.

49. During production of NCR Paper at the Appleton Facility and the Combined
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Locks Facility, NCR and API generated PCB-coated NCR Paper “broke,” such as paper

trimmings from its manufacturing process and off-specification scrap paper.

50. In connection with its production of NCR Paper and its reprocessing of

PCB-containing wastepaper, the Combined Locks Facility discharged wastewater containing

PCBs directly to the Lower Fox River while it was owned and operated by NCR and API.  NCR

and API therefore owned and operated a facility at the time of disposal of hazardous substances

at that facility, and there were releases of hazardous substances from that facility to the Site.    

51. In connection with its production of NCR Paper, the Appleton Facility discharged

wastewater containing PCBs to the City of Appleton=s sewer system and POTW while the

Appleton Facility was owned and operated by NCR and API, and the City of Appleton in turn

discharged the Appleton Facility’s partially-treated, PCB-containing wastewater to the Lower

Fox River.  NCR and API therefore:  (i) owned and operated a facility at the time of disposal of

hazardous substances at that facility, and there were releases of hazardous substances from that

facility to the Site; and (ii) arranged for disposal or treatment of hazardous substances that they

owned or possessed, at a facility owned or operated by another party or entity, and there were

releases of hazardous substances from that facility to the Site. 

52.  As described more specifically below in this paragraph, NCR and API also

arranged for disposal or treatment of hazardous substances that they owned or possessed, at

facilities owned or operated by other parties, through the generation and disposition of

PCB-coated NCR Paper broke. 

i. NCR and API established and followed detailed process specifications for

the manufacture of NCR Paper.  Those specifications required the paper coater to test

samples of the NCR Paper and to scrap any NCR Paper that failed to meet a set of
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minimum quality requirements.  Off-specification NCR Paper needed to be disposed of

and could not be shipped to NCR Paper customers.       

ii. The Appleton Facility’s generation of broke was incidental to its

production of saleable coated paper.  The Appleton Facility could not use or re-use the

broke in its own operations.  

iii. The Appleton Facility had limited space for storing broke.  

iv.  NCR and API tracked their generation of NCR Paper broke and sought to

minimize their broke generation.  Internal memoranda and external communications by

NCR and API referred to NCR Paper broke as a “waste” material.  Appleton Facility

employees were directed to dispose of broke through the most economical means.  

v.  NCR and API sold PCB-coated NCR Paper broke to other companies,

and it was then reprocessed at paper mill facilities that discharged resulting PCB-

contaminated wastewater to OU 1, OU 2, and OU 4 at the Site.  NCR and API sold at

least some of their PCB-coated NCR Paper broke through paper brokers, who then sold

and delivered that NCR Paper broke to various paper mills, including some of the Fox

River Valley paper mills owned by other Defendants in this case.        

vi. When it was sold, NCR Paper broke was sold at a discounted price as

compared to otherwise similar uncoated waste paper.

vii. The sale of broke was not a profit center for the Appleton Facility. 

viii. NCR and API knew that the PCB-coated NCR Paper broke that they

generated was being re-sold to recycling mills, including some of the Fox River Valley

paper mills owned by other Defendants in this case. 

ix. The recycling mills reprocessed the NCR Paper broke to recover the wood
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fibers in the paper.  The PCBs contained in the NCR Paper broke were of no use to those

paper mills.  

x. The mills owned by several of the Defendants used specialized deinking

processes or other processes to treat the paper and remove the unwanted PCB-containing

coating that came from NCR Paper.  The coating would impart an undesirable odor, tint,

or haze, and/or discolor the product that the mill was making.  In some instances, the

NCR Paper broke still needed to be blended with other deinked wastepaper in order to

prevent or minimize the discoloration of the final paper product.   

xi. Based in part on their own experiments and experience, NCR and API

knew that re-pulping processes would rupture the capsules coated on NCR Paper broke,

releasing the PCBs and the dye.  NCR and API also knew that the dye would discolor the

pulp and that the discoloration typically would need to be reduced by deinking or

washing processes.  NCR and API knew that mills that recycled NCR Paper broke –

including some of the Fox River Valley paper mills owned by other Defendants in this

case – actually employed such processes to remove unwanted coatings from the broke.

53. In light of the foregoing, NCR is liable to Plaintiffs in this action under: 

(i) CERCLA § 107(a)(2), 42 U.S.C. § 9607(a)(2); and (ii) CERCLA § 107(a)(3), 42 U.S.C.

§ 9607(a)(3).

54. In light of the foregoing, API is liable to Plaintiffs in this action under: 

(i) CERCLA § 107(a)(2), 42 U.S.C. § 9607(a)(2); and (ii) CERCLA § 107(a)(3), 42 U.S.C.

§ 9607(a)(3).
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CBC Coating, Inc.

55. CBC Coating, Inc. (formerly known as Riverside Paper Corp) (“CBC Coating”)

has owned and/or operated a paper production facility on South Lawe Street in Appleton,

Wisconsin (the “Riverside Facility”).  The Plaintiffs are informed and believe that CBC Coating

still owns and/or operates the Riverside Facility.   

56. CBC Coating reprocessed PCB-containing wastepaper at the Riverside Facility.

57. In connection with its reprocessing of PCB-containing wastepaper, the Riverside

Facility discharged wastewater containing PCBs to the City of Appleton=s sewer system and

POTW while the Riverside Facility was owned and operated by CBC Coating, and the City of

Appleton in turn discharged the Riverside Facility’s partially-treated, PCB-containing

wastewater to the Lower Fox River.  

58. CBC Coating therefore:  (i) owns and operates a facility from which there have

been releases of hazardous substances, and there were releases of hazardous substances from that

facility to the Site; (ii) owned and operated a facility at the time of disposal of hazardous

substances at that facility, and there were releases of hazardous substances from that facility to

the Site; and (iii) arranged for disposal or treatment of hazardous substances that it owned or

possessed, at a facility owned or operated by another party or entity, and there were releases of

hazardous substances from that facility to the Site.

59. In light of the foregoing, CBC Coating is liable to Plaintiffs in this action under: 

(i) CERCLA § 107(a)(1), 42 U.S.C. § 9607(a)(1); (ii) CERCLA § 107(a)(2), 42 U.S.C.

§ 9607(a)(2); and (iii) CERCLA § 107(a)(3), 42 U.S.C. § 9607(a)(3).

60. This Complaint does not assert claims against CBC Coating for any response

costs associated solely with OU 1.  CBC Coating is liable for other response costs, response
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actions, and natural resource damages, as alleged below.

City of Appleton

61. The City of Appleton (“Appleton”) has owned and/or operated a sewer system

and a POTW that is adjacent to the Lower Fox River, to the north of East Newberry Street, in

Appleton.  As alleged above, Appleton’s sewer system and POTW received PCB-containing

wastewater from the Appleton Facility owned by NCR and API and the Riverside Facility owned

by CBC Coating, and Appleton in turn discharged partially-treated, PCB-containing wastewater

from those facilities to the Lower Fox River.  Appleton still owns and/or operates the Appleton

POTW and its associated sewer system.   

62. Appleton therefore:  (i) owns and operates a facility from which there have been

releases of hazardous substances, and there were releases of hazardous substances from that

facility to the Site; and (ii) owned and operated a facility at the time of disposal of hazardous

substances at that facility, and there were releases of hazardous substances from that facility to

the Site.

63. In light of the foregoing, Appleton is liable to Plaintiffs in this action under: 

(i) CERCLA § 107(a)(1), 42 U.S.C. § 9607(a)(1); and (ii) CERCLA § 107(a)(2), 42 U.S.C.

§ 9607(a)(2).

64. This Complaint does not assert claims against Appleton for any response costs

associated solely with OU 1.  Appleton is liable for other response costs and natural resource

damages, as alleged below.

Georgia-Pacific Consumer Products LP

65. Georgia-Pacific Consumer Products LP (formerly known as Fort James Operating

Co.) and at least one of its corporate predecessors – Fort Howard Corporation – have owned
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and/or operated a paper production facility on South Broadway in Green Bay, Wisconsin (the

“Fort Howard Facility”).  Georgia-Pacific Consumer Products LP is – among other things – a

corporate successor by merger to Fort Howard Corporation, which owned and operated the Fort

Howard Facility until at least 1997.  Georgia-Pacific Consumer Products LP and its corporate

predecessors are collectively referred to herein as “Georgia-Pacific.”  Georgia-Pacific still owns

and operates the Fort Howard Facility.   

66. Georgia-Pacific reprocessed PCB-containing wastepaper at the Fort Howard

Facility.

67. In connection with its reprocessing of PCB-containing wastepaper, the Fort

Howard Facility discharged wastewater containing PCBs directly to the Lower Fox River while

it was owned and operated by Georgia-Pacific.  

68. In connection with its reprocessing of PCB-containing wastepaper, the Fort

Howard Facility generated PCB-containing paper mill sludge that was disposed of at a landfill

facility owned and operated by Georgia-Pacific.  PCB-containing leachate from that landfill

facility has been discharged to the Green Bay Metropolitan Sewerage District’s sewer system

and POTW while the landfill was owned and operated by Georgia-Pacific, and the Green Bay

Metropolitan Sewerage District in turn discharged Georgia-Pacific’s partially-treated,

PCB-containing wastewater to the Lower Fox River.  

69. Georgia-Pacific therefore:  (i) owns and operates facilities from which there have

been releases of hazardous substances, and there were releases of hazardous substances from

those facilities to the Site; (ii) owned and operated facilities at the time of disposal of hazardous

substances at those facilities, and there were releases of hazardous substances from those

facilities to the Site; and (iii) arranged for disposal or treatment of hazardous substances that it
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owned or possessed, at a facility owned or operated by another party or entity, and there were

releases of hazardous substances from that facility to the Site.

70. In light of the foregoing, Georgia-Pacific is liable to Plaintiffs in this action

under:  (i) CERCLA § 107(a)(1), 42 U.S.C. § 9607(a)(1); (ii) CERCLA § 107(a)(2), 42 U.S.C.

§ 9607(a)(2); and (iii) CERCLA § 107(a)(3), 42 U.S.C. § 9607(a)(3).

71. Georgia-Pacific has resolved its liability for NRD associated with the Site

pursuant to a Consent Decree in United States and the State of Wisconsin v. Fort James

Operating Co., Case No. 02-C-0602 (E.D. Wis.), subject to specified terms and conditions set

forth in that Decree.  That Consent Decree and a related administrative settlement agreement

also resolved Georgia-Pacific’s liability for certain response actions in an area of the Site known

as Sediment Management Unit 56/57 (and its liability for certain costs associated with response

actions in that area), subject to specified terms and conditions set forth in those settlements. 

For that reason, this Complaint does not assert claims against Georgia-Pacific for NRD or for

such Sediment Management Unit 56/57 response actions or response costs.

72. This Complaint does not assert claims against Georgia-Pacific for any response

costs associated solely with OU 1, OU 2, or OU 3.  Georgia-Pacific is liable for other response

costs and response actions, as alleged below.

Kimberly-Clark Corporation

73. Kimberly-Clark Corporation (“Kimberly Clark”) has owned and/or operated

several paper production facilities in the Fox River Valley, including two paper mills on North

Commercial Street in Neenah (the “Neenah Facility” and the “Badger-Globe Facility”) and

another paper mill on North Lake Street in Menasha (the “Lakeview Facility’).  Kimberly-Clark

no longer owns the Neenah Facility or the Lakeview Facility.  The Badger-Globe Facility has
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been  demolished.   

74. Kimberly-Clark reprocessed PCB-containing wastepaper and/or PCB-containing

deinked pulp at the above-referenced facilities. 

75. For some period of time, Kimberly-Clark used a wastewater treatment system at

the Neenah Facility to treat wastewater from both the Neenah Facility and the Badger-Globe

Facility. 

76. In connection with the reprocessing of PCB-containing wastepaper and/or PCB-

containing deinked pulp, the Neenah Facility and Badger-Globe Facility discharged portions of

their wastewater containing PCBs:  (i) directly to the Lower Fox River while those facilities

were owned and operated by Kimberly-Clark; and (ii) to the Neenah-Menasha Sewerage

Commission’s sewer system and POTW while the Neenah Facility and Badger-Globe Facility

were owned and operated by Kimberly-Clark, and the Neenah-Menasha Sewerage Commission

in turn discharged those facilities’ partially-treated, PCB-containing wastewater to the Lower

Fox River.

77. In connection with its reprocessing of PCB-containing wastepaper and/or PCB-

containing deinked pulp, the Lakeview Facility discharged its wastewater containing PCBs

directly to the Lower Fox River while that facility was owned and operated by Kimberly-Clark.

78. Kimberly-Clark therefore:  (i) owned and operated a facility at the time of

disposal of hazardous substances at that facility, and there were releases of hazardous substances

from that facility to the Site; and (ii) arranged for disposal or treatment of hazardous substances

that it owned or possessed, at a facility owned or operated by another party or entity, and there

were releases of hazardous substances from that facility to the Site.

79. In light of the foregoing, Kimberly-Clark is liable to Plaintiffs in this action
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under:  (i) CERCLA § 107(a)(2), 42 U.S.C. § 9607(a)(2); and (ii) CERCLA § 107(a)(3), 42

U.S.C. § 9607(a)(3).

Menasha Corporation

80. Menasha Corporation and at least one of its corporate predecessors – the John

Strange Paper Company – have owned and/or operated a paper production facility on

Washington Street in Menasha, Wisconsin (the “John Strange Facility”).  Menasha Corporation

is – among other things – a corporate successor by merger to the John Strange Paper Company,

which owned and operated the John Strange Facility until at least 1971.  Menasha Corporation

and its corporate predecessors are collectively referred to herein as “Menasha.”  Menasha no

longer owns or operates the John Strange Facility.   

81. Menasha reprocessed PCB-containing wastepaper at the John Strange Facility.

82. In connection with its reprocessing of PCB-containing wastepaper, the John

Strange Facility discharged portions of its wastewater containing PCBs:  (i) directly to the Lower

Fox River while it was owned and operated by Menasha; and (ii) to the Neenah-Menasha

Sewerage Commission’s sewer system and POTW while the John Strange Facility was owned

and operated by Menasha, and the Neenah-Menasha Sewerage Commission in turn discharged

the John Strange Facility’s partially-treated, PCB-containing wastewater to the Lower Fox River.

83. Menasha therefore:  (i) owned and operated a facility at the time of disposal of

hazardous substances at that facility, and there were releases of hazardous substances from that

facility to the Site; and (ii) arranged for disposal or treatment of hazardous substances that it

owned or possessed, at a facility owned or operated by another party or entity, and there were

releases of hazardous substances from that facility to the Site. 

84. In light of the foregoing, Menasha is liable to Plaintiffs in this action under: 
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(i) CERCLA § 107(a)(2), 42 U.S.C. § 9607(a)(2); and (ii) CERCLA § 107(a)(3), 42 U.S.C.

§ 9607(a)(3).

NewPage Wisconsin Systems, Inc.

85. One or more corporate predecessors of NewPage Wisconsin Systems, Inc. –

including Consolidated Papers, Inc. – owned and/or operated a paper production facility on East

John Street in Appleton, Wisconsin (the “Consolidated Appleton Facility”).  NewPage

Wisconsin Systems, Inc. is – among other things – a corporate successor by merger to

Consolidated Papers, Inc., which owned and operated the Consolidated Appleton Facility until at

least the 1980s.  NewPage Wisconsin Systems, Inc. and its corporate predecessors are

collectively referred to herein as “NewPage.”  The Plaintiffs are informed and believe that the

Consolidated Appleton Facility closed and was dismantled in the 1980s.  

86. The Consolidated Appleton Facility discharged wastewater containing PCBs

directly to the Lower Fox River while the Facility was owned and operated by NewPage.

87. NewPage therefore owned and operated a facility at the time of disposal of

hazardous substances at that facility, and there were releases of hazardous substances from that

facility to the Site.

88. In light of the foregoing, NewPage is liable to Plaintiffs in this action under

CERCLA § 107(a)(2), 42 U.S.C. § 9607(a)(2).

89. This Complaint does not assert claims against NewPage for any response costs

associated solely with OU 1.  NewPage is liable for other response costs and natural resource

damages, as alleged below.

P.H. Glatfelter Company

90. P.H. Glatfelter Company and at least one of its corporate predecessors –
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Bergstrom Paper Company – have owned and/or operated a paper production facility on West

Wisconsin Avenue in Neenah, Wisconsin (the “Bergstrom Facility”).  P.H. Glatfelter Company 

is – among other things – a corporate successor by merger to Bergstrom Paper Company, which

owned and operated the Bergstrom Facility until at least 1979.  P.H. Glatfelter Company and its

corporate predecessors are collectively referred to herein as “Glatfelter.”  Glatfelter still owns

and/or operates the Bergstrom Facility.   

91. Glatfelter reprocessed PCB-containing wastepaper at the Bergstrom Facility.

92. In connection with its reprocessing of PCB-containing wastepaper, the Bergstrom

Facility discharged wastewater containing PCBs directly to the Lower Fox River while it was

owned and operated by Glatfelter.   

93. In connection with its reprocessing of PCB-containing wastepaper, the Bergstrom

Facility generated PCB-containing paper mill sludge that was disposed of at an adjacent landfill

facility owned and operated by Glatfelter.  PCB-contaminated material from that landfill facility

has been released to the Lower Fox River while the landfill was owned and operated by

Glatfelter.  

94. Glatfelter therefore:  (i) owns and operates facilities from which there have been

releases of hazardous substances, and there were releases of hazardous substances from those

facilities to the Site; and (ii) owned and operated facilities at the time of disposal of hazardous

substances at those facilities, and there were releases of hazardous substances from those

facilities to the Site.

95. In light of the foregoing, Glatfelter is liable to Plaintiffs in this action under: 

(i) CERCLA § 107(a)(1), 42 U.S.C. § 9607(a)(1); and (ii) CERCLA § 107(a)(2), 42 U.S.C.

§ 9607(a)(2).
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96. Glatfelter has resolved its liability for certain response actions and response costs

associated with OU 1 of the Site pursuant to an Amended Consent Decree in United States and

the State of Wisconsin v. P.H. Glatfelter Co. and WTM I Co., Case No. 03-C-0949 (E.D. Wis.),

subject to specified terms and conditions set forth in that Amended Consent Decree.  Among

other things, that Amended Consent Decree included Plaintiffs’ covenants not to sue Glatfelter

for certain “OU 1 Response Activities and Costs,” which includes costs of response activities for

OU 1 incurred after July 1, 2003.  For that reason, this Complaint does not assert claims against

Glatfelter for such “OU 1 Response Activities and Costs.”  Glatfelter nonetheless remains bound

to perform certain ongoing obligations under its Amended Consent Decree with the Plaintiffs. 

Glatfelter also is liable for other response costs, response actions, and natural resource damages,

as alleged below.

U.S. Paper Mills Corp.

97. U.S. Paper Mills Corp. (formerly known as Sonoco-U.S. Mills, Inc.) and at least

one of its corporate predecessors – U.S.P.M., Inc. – have owned and/or operated a paper

production facility on Fort Howard Avenue in De Pere, Wisconsin (the “De Pere Facility”). 

The United States is informed and believes that U.S. Paper Mills Corp. also expressly assumed

relevant liabilities when it purchased the John Strange Facility from Menasha in 1983.    

Therefore, U.S. Paper and Menasha both are corporate successors to the liabilities of the John

Strange Paper Company, and U.S. Paper is a successor to certain relevant liabilities of Menasha. 

U.S. Paper Mills Corp. and its corporate predecessors are collectively referred to herein as

“U.S. Paper.”  U.S. Paper still owns and operates the De Pere Facility and the John Strange

Facility.   

98. U.S. Paper reprocessed PCB-containing wastepaper at the De Pere Facility.
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99. U.S. Paper reprocessed PCB-containing wastepaper at the John Strange Facility

100. In connection with its reprocessing of PCB-containing wastepaper, the De Pere

Facility at various times discharged its wastewater containing PCBs:  (i) directly to the Lower

Fox River while the De Pere Facility was owned and operated by U.S. Paper; and (ii) to the City

of  De Pere’s sewer system and POTW while the De Pere Facility was owned and operated by

U.S. Paper, and the City of De Pere in turn discharged the De Pere Facility’s partially-treated,

PCB-containing wastewater to the Lower Fox River.

101. In connection with its reprocessing of PCB-containing wastepaper, the John

Strange Facility discharged portions of its wastewater containing PCBs:  (i) directly to the Lower

Fox River while it was owned and operated by U.S. Paper; and (ii) to the Neenah-Menasha

Sewerage Commission’s sewer system and POTW while the John Strange Facility was owned

and operated by U.S. Paper, and the Neenah-Menasha Sewerage Commission in turn discharged

the John Strange Facility’s partially-treated, PCB-containing wastewater to the Lower Fox River.

102. U.S. Paper therefore:  (i) owns and operates facilities from which there have been

releases of hazardous substances, and there were releases of hazardous substances from those

facilities to the Site; (ii) owned and operated a facility at the time of disposal of hazardous

substances at that facility, and there were releases of hazardous substances from that facility to

the Site; and (iii) arranged for disposal or treatment of hazardous substances that it owned or

possessed, at a facility owned or operated by another party or entity, and there were releases of

hazardous substances from that facility to the Site. 

103. In light of the foregoing, U.S. Paper is liable to Plaintiffs in this action under: 

(i) CERCLA § 107(a)(1), 42 U.S.C. § 9607(a)(1); (ii) CERCLA § 107(a)(2), 42 U.S.C.

§ 9607(a)(2); and (iii) CERCLA § 107(a)(3), 42 U.S.C. § 9607(a)(3).
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WTM I Company

104. WTM I Company (formerly known as Wisconsin Tissue Mills Inc. and WTM

Corp.) and at least one of its corporate predecessors – including another company called

Wisconsin Tissue Mills Inc. – have owned and/or operated a paper production facility on Tayco

Street in Menasha, Wisconsin (the “WTM Facility”).  WTM I Company is – among other things

– a corporate successor by merger to a Wisconsin corporation called Wisconsin Tissue Mills

Inc., which owned and operated the WTM Facility until at least 1977.  WTM and its corporate

predecessors are collectively referred to herein as “WTM.”  WTM no longer owns or operates

the WTM Facility.   

105. WTM reprocessed PCB-containing wastepaper at the WTM Facility.

106. In connection with its reprocessing of PCB-containing wastepaper, the WTM

Facility at various times discharged its wastewater containing PCBs:  (i) to the Neenah-Menasha

Sewerage Commission’s sewer system and POTW while the WTM Facility was owned and

operated by WTM, and the Neenah-Menasha Sewerage Commission in turn discharged the

WTM Facility’s partially-treated, PCB-containing wastewater to the Lower Fox River;

(ii) directly to the Lower Fox River while the WTM Facility was owned and operated by WTM.

107. WTM therefore:  (i) owned and operated a facility at the time of disposal of

hazardous substances at that facility, and there were releases of hazardous substances from that

facility to the Site; and (ii) arranged for disposal or treatment of hazardous substances that it

owned or possessed, at a facility owned or operated by another party or entity, and there were

releases of hazardous substances from that facility to the Site.

108. In light of the foregoing, WTM is liable to Plaintiffs in this action under: 

(i) CERCLA § 107(a)(2), 42 U.S.C. § 9607(a)(2); and (ii) CERCLA § 107(a)(3), 42 U.S.C.
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§ 9607(a)(3).

109. WTM has resolved its liability for certain response actions and response costs

associated with OU 1 of the Site pursuant to the above-referenced Amended Consent Decree in 

United States and the State of Wisconsin v. P.H. Glatfelter Co. and WTM I Co., Case No.

03-C-0949 (E.D. Wis.), subject to specified terms and conditions set forth in that Amended 

Decree.  For that reason, this Complaint does not assert claims against WTM for “OU 1

Response Activities and Costs” as defined in that Amended Consent Decree, including any claim

for costs of response activities for OU 1 incurred after July 1, 2003.  WTM nonetheless remains

bound to fund and perform certain ongoing obligations under its Amended Consent Decree with

the Plaintiffs.  WTM also is liable for other response costs, response actions, and natural

resource damages, as alleged below.

Neenah-Menasha Sewerage Commission

110. The Neenah-Menasha Sewerage Commission (“NMSC”) has owned and/or

operated a regional sewer system and a POTW that is adjacent to the Little Lake Butte des Mort

segment of the Lower Fox River, at the western end of Garfield Avenue, in Menasha.  As alleged

above, the NMSC’s sewer system and POTW received PCB-containing wastewater from several

facilities – including the WTM Facility, the John Strange Facility, and the Kimberly-Clark

Neenah and Badger Gloge Facilities – and the NMSC in turn discharged partially-treated,

PCB-containing wastewater from those facilities to the Lower Fox River.  The NMSC still owns

and/or operates the NMSC POTW and its associated regional sewer system.   

111. The NMSC therefore:  (i) owns and operates a facility from which there have

been releases of hazardous substances, and there were releases of hazardous substances from that

facility to the Site; and (ii) owned and operated a facility at the time of disposal of hazardous
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substances at that facility, and there were releases of hazardous substances from that facility to

the Site.

112. In light of the foregoing, the NMSC is liable to Plaintiffs in this action under: 

(i) CERCLA § 107(a)(1), 42 U.S.C. § 9607(a)(1); and (ii) CERCLA § 107(a)(2), 42 U.S.C.

§ 9607(a)(2).

CLAIMS FOR RELIEF

FIRST CLAIM FOR RELIEF
(Cost Recovery by the United States Under CERCLA Section 107, 42 U.S.C. § 9607)

113. Paragraphs 1-112 are realleged and incorporated herein by reference.

114. Except as specified above, each of the Defendants is jointly and severally liable to

the United States for all unreimbursed response costs incurred by the United States in connection

with the Site pursuant to CERCLA Section 107(a), 42 U.S.C. § 9607(a).

SECOND CLAIM FOR RELIEF
(Declaratory Judgment for Recovery of Further Response Costs by the United States)

115. Paragraphs 1-112 are realleged and incorporated herein by reference.

116. Except as specified above, each of the Defendants is liable to the United States

for any unreimbursed further response costs that the United States incurs in connection with PCB

contamination at the Site, not inconsistent with the NCP, pursuant to CERCLA §§ 107(a) and

113(g)(2), 42 U.S.C. §§ 9607(a) and 9613(g)(2), and the Declaratory Judgment Act, 28 U.S.C.

§ 2201-2202.

THIRD CLAIM FOR RELIEF
(Cost Recovery by the State Under CERCLA Section 107, 42 U.S.C. § 9607)

117. Paragraphs 1-112 are realleged and incorporated herein by reference.

118. Except as specified above, each of the Defendants is jointly and severally liable to

the State for all unreimbursed response costs incurred by the State in connection with the Site
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pursuant to CERCLA Section 107(a), 42 U.S.C. § 9607(a).

FOURTH CLAIM FOR RELIEF
(Declaratory Judgment for Recovery of Further Response Costs by the State)

119. Paragraphs 1-112 are realleged and incorporated herein by reference.

120. Except as specified above, each of the Defendants is liable to the State for any

unreimbursed further response costs that the State incurs in connection with PCB contamination

at the Site, not inconsistent with the NCP, pursuant to CERCLA §§ 107(a) and 113(g)(2), 42

U.S.C. §§ 9607(a) and 9613(g)(2), and the Declaratory Judgment Act, 28 U.S.C. § 2201-2202.

FIFTH CLAIM FOR RELIEF
(United States’ Claim for Relief Under CERCLA Section 106, 42 U.S.C. § 9606)

121. Paragraphs 1-112 are realleged and incorporated herein by reference.

122. As set forth in the November 2007 UAO, EPA has determined that there may be

an imminent and substantial endangerment to the public health or welfare or the environment

because of actual or threatened releases of hazardous substances to the Site and into the

environment at the Site, pursuant to CERCLA § 106(a), 42 U.S.C. § 9606(a).  

123. The UAO orders the UAO Recipients identified in Paragraph 25 of this

Complaint to take specified actions with respect to OUs 2-5 of the Site that EPA determined may

be necessary to protect public health and welfare and the environment. 

124. The United States hereby seeks a judicial determination that each UAO Recipient

is required to comply with all provisions of the UAO applicable to such UAO Recipient, other

than the provisions of UAO Section XIX (Reimbursement of Response Costs).  The United

States seeks such relief pursuant to CERCLA § 106, 42 U.S.C. § 9606, and the Declaratory

Judgment Act, 28 U.S.C. § 2201-2202.  The United States is seeking to have its cost recovery

rights determined separately under this Complaint’s First Claim for Relief and Second Claim for
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Relief.

SIXTH CLAIM FOR RELIEF
(Natural Resource Damages)

125. Paragraphs 1-112 are realleged and incorporated herein by reference.

126. Releases of PCBs into the environment at the Site have resulted in injury to,

destruction of, or loss of natural resources under Federal trusteeship and of natural resources

under State trusteeship.  Federal and State trusteeships of injured natural resources at the Site

overlap.

127. Plaintiffs have incurred reasonable costs of assessing the injury, destruction, or

loss of natural resources resulting from releases of hazardous substances to the Site and into the

environment at the Site.

128. Except as specified above, each of the Defendants is jointly and severally liable to

the United States and the State for damages for injury to, destruction of, or loss of natural

resources, including the reasonable costs of assessing such damages and the injury, destruction,

or loss resulting from releases of hazardous substances to the Site and into the environment at the

Site, pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a).

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, the United States of America and the State of Wisconsin,

respectfully request that this Court:

1. Enter judgment in favor of the United States and against the above-named

Defendants, jointly and severally, for all response costs incurred by the United States, as well as

prejudgment interest, for response actions in connection with the Site, except as specified above; 

2. Enter a declaratory judgment in favor of the United States and against the above-
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named Defendants for any unreimbursed further response costs that the United States incurs in

connection with the Site, not inconsistent with the NCP, except as specified above;

3. Enter judgment in favor of the State and against the above-named Defendants,

jointly and severally, for all response costs incurred by the State, as well as prejudgment interest,

for response actions in connection with the Site, except as specified above; 

4. Enter a declaratory judgment in favor of the State and against the above-named

Defendants for any unreimbursed further response costs that the State incurs in connection with

the Site, not inconsistent with the NCP, except as specified above;

5. Enter a judgment in favor of the United States and against each of the UAO

Recipients, that each UAO Recipient is required to comply with all provisions of the

UAO applicable to such UAO Recipient, other than the provisions of UAO Section XIX

(Reimbursement of Response Costs); 

6. Enter a judgment in favor of the Plaintiffs and against the above-named

Defendants for natural resource damages for the Site, including assessment costs, as well as

prejudgment interest;   

7. Award the United States and the State their costs of this action; and

8. Grant such other and further relief as the Court deems just and proper.
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Exhibit A to the Complaint in  
United States and the State of Wisconsin v. NCR Corp., et al. (E.D. Wis.) 
 
 
 
 
 
 
 
 
 
 
 
Administrative Order for Remedial Action, In re Lower Fox River and Green Bay 
Superfund Site, Green Bay, WI, Operable Units 2-5, U.S. EPA Docket No. V-W-’08-C-885 
(November 2007) 
 
and 
 
Modification to Appendix 3 of the Administrative Order for Remedial Action:  
Revised “Summary of Major Milestones and Deadlines” for Phase 2B Work  
(current as of October 14, 2010)  
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)
Respondents. )

)
EPA Facility ID # W1000 1954841 )

)
-- -- 8U.S. EPA

) Docket No. VW '08 c 85

UNTTED STATES ENVIRONMENTAL PROTECTION AGENCY
Region V

IN THE MATTER OF: )
)

LOWER FOX RIVER AND GREEN BAY )
SUPERFTJND SITE, GREEN BAY, WI )
OPERABLE UNITS 2-5 . )

)
Appleton Papers Inc. )
CBC Coating, Inc. )

(formerly known as Riverside Paper Corporation), )
Georgia-Pacific Consumer Products, LP )

(formerly known as Fort James Operating Company), )
Menasha Corporation, )
NCR Corporation, )
P.H. Glatfelter Company, )
U.S. Paper Mills Corp., and )
WTM I Company )

(formerly known as Wisconsin Tissue Mills, Inc.), )

Proceeding Under Section 106(a) of the )
Comprehensive Environmental Response, )
Compensation, and Liability Act of 1980, )
as amended (42 U.S.C. § 9606(a)) )
 )

ADMINISTRATIVE ORDER
FOR REMEDIAL ACTION

I. INTRODUCTION AND JURISDICTION

1. This Order directs Respondents to implement the remedial action for Operable

Units 2, 3, 4, and 5 of the Lower Fox River and Green Bay Superfund Site (the "Site"), as set

forth in the Records of Decision and Record of Decision Amendment addressing those portions

of the Site. This Order is issued to Respondents by the United States Environmental Protection

Agency ("U.S. EPA") under the authority vested in the President of the United States by Section
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106(a) of the Comprehensive Environmental Response, Compensation, and Liability Act of

1980, as amended ("CERCLA"), 42 U.S.C. § 9606(a). This authority was delegated to the

Administrator of U.S. EPA on January 23, 1987, by Executive Order 12580 (52 Fed. Reg. 2926),

and was further delegated to Regional Administrators by EPA Headquarters Delegation No.

14-14-A on April 15, 1994, and by EPA Headquarters Delegation No. 14-14-B on May 11, 1994,

and was further delegated by the Regional Administrator of Region 5 to the Director, Superfund

Division, by Region 5 Delegation Nos. 14-14-A and 14-14-B, both dated May 2, 1996.

II. PARTIES BOUND

2. This Order shall apply to and be binding upon each Respondent identified in

Paragraph 7 and its successors and assigns, and each Respondent is jointly and severally

responsible for carrying out all activities required by this Order, except as specifically provided

by this Order. Failure of one or more Respondent(s) to comply with all or any part of this Order

shall not in any way excuse or justify noncompliance by any other Respondent(s). No change in

thc ownership, corporate status, or other control of any Respondent shall alter any Respondent's

responsibilities under this Order.

3. Each Respondent shall provide a copy of this Order to any prospective owners or

successors before a controlling interest in Respondent's assets, property rights, or stock is

transferred to the prospective owner or successor. Respondents shall provide a copy of this

Order to each contractor, subcontractor, laboratory, or consultant retained to perform any work

under this Order, within five days after the Effective Date of this Order or on the date such

services are retained, whichever is later. Respondents shall also provide a copy of this Order to

any person acting on behalf of Respondents with respect to the Site or the work and shall ensure

that all contracts and subcontracts entered into hereunder require performance under the contract

to be in conformity with the terms and work required by this Order. With regard to the activities

undertaken pursuant to this Order, each contractor and subcontractor shall be deemed to be

related by contract to the Respondents within the meaning of Section. 107(b)(3) of CERCLA,

42 U.S.C. § 9607(b)(3). Notwithstanding the terms of any contract, each Respondent is

responsible for compliance with this Order and for ensuring that its contractors, subcontractors

and agents perform all work in accordance with this Order.
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4. Not later than 30 days prior to any transfer of any interest in any real property

included within the Site, Respondents shall submit' a true and correct copy of the transfer

documents to U.S. EPA, and shall identify the transferee(s) by name, principal business address

and effective date of the transfer.

III. DEFINITIONS

5. Unless otherwise expressly provided herein, terms used in this Order which are

defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning

assigned to them in the statute or its implementing regulations. Whenever terms listed below are

used in this Order or in the documents attached to this Order or incorporated by reference into

this Order, the following definitions shall apply:

a. "2002 ROD" shall mean the Record of Decision for Operable Unit 1 and

Operable Unit 2 at the Site that was signed by U.S. EPA on December 20, 2002, and all

attachments thereto; provided, however, that as used herein, the term "2002 ROD" shall only

refer to the portions of that Record of Decision that relate to Operable Unit 2 at the Site.

b. "2003 ROD" shall mean the Record ot Decision tor Operable Unit 3,

Operable Unit 4, and Operable Unit 5 at the Site that was signed by U.S. EPA on June 30, 2003,

and all attachments thereto.

c. "2007 ROD Amendment" shall mean the Record of Decision Amendment

for Operable Unit 2 (Deposit DD), Operable Unit 3, Operable Unit 4, and Operable Unit 5 (River

Mouth) at the Site that was signed by U.S. EPA on June 27, 2007, and all attachments thereto.

d. "CERCLA" shall mean the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601-9675.

e. "Day" shall mean a calendar day unless expressly stated to be a working

day. In computing any period of time under this Order, where the last day would fall on a

Saturday, Sunday, or federal holiday, the period shall run until the end of the next working day.

"Effective Date," as used herein, shall mean the date specified by

Paragraph 92 of this Order.
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g. "National Contingency Plan" or "NCP" shall mean the National

Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified

at 40 C.F.R. Part 300, and any amendments thereto.

h. "Paragraph" shall mean a portion of this Order identified by an Arabic

numeral.

i. "Performance Standards" shall mean those cleanup standards, standards of

control, and other substantive requirements, criteria or limitations, identified in the RODs and the

accompanying Statements of Work, that the remedial action and work required by this Order

must attain and maintain.

j. "Phase 2A Work" shall mean the elements of the overall Work that are

specified by the Phase 2A SOW that is attached as Appendix 2 to this Order.

k. "Phase 2B Work" shall mean the elements of the overall Work that are •

specified by the Phase 2B SOW that is attached as Appendix 3 to this Order.

1. "RODs" shall mean the 2002 ROD and the 2003 ROD, as amended and

supplemented by the 2007 ROD Amendment.

m. "Response Agencies" shall mean the United States Environmental

Protection Agency and the Wisconsin Department of Natural,Resources.

n. "Response Costs" shall mean all costs, including direct costs, indirect

costs, and interest incurred by the United States to perform or support response actions at the

Site, including, but not limited to, contract and enforcement costs.

o. "Section" shall mean a portion of this Order identified by a Roman

numeral that includes one or more Paragraphs.

1) . "Section 106 Administrative Record" Shall mean the Administrative

Record which includes all documents considered or relied upon by U.S. EPA in preparation of

this Order. The Section 106 Administrative Record includes, but is not limited to, the documents

and information upon which the Response Agencies based the selection of the response actions

for the Site, as reflected in the Administrative Record referenced in Paragraph 21 of this Order.

An index of additional documents included in the Section 106 Administrative Record is attached

hereto as Appendix 1.

4Case 1:10-cv-00910-WCG   Filed 10/14/10   Page 5 of 69   Document 1-1



cl . "Site" shall mean the Lower Fox River and Green Bay Superfund Site,

which includes approximately 39 miles of the Lower Fox River in northeastern Wisconsin and

the bay of Green Bay in Wisconsin and Michigan, as described and depicted in the RODs.

r. "State" shall mean the State of Wisconsin.

s. "Statements of Work" or "SOWs" shall mean the statements of work for

implementation Phase 2A and Phase 2B of the remedial action at the Site, as well as operation

and maintenance and long-term monitoring activities, as set forth in Appendix 2 and Appendix 3

to this Order. Appendix 2 is the Phase 2A SOW and Appendix 3 is the Phase 2B SOW, Those

Statements of Work are incorporated into this Order and are an enforceable part of this Order, as

provided by Section VII of this Order.

t. "WDNR" shall mean the Wisconsin Department of Natural Resources.

u. "Work" shall mean all activities Respondents are required to perform

under this Order and all attachments hereto, including, but not limited, to remedial action

activities, operation and maintenance, and long-term monitoring activities.

IV. DETERMINATIONS

6. The Lower Fox River and Green Bay Site includes approximately 39 miles of the

Lower Fox River (the "Fox River") as well as the bay of Green Bay (the "Bay"). The Fox River

portion of the Site extends from the outlet of Lake Winnebago and continues downstream to the

mouth of the Fox River at the City of Green Bay. The Bay portion of the Site extends from the

mouth of the Fox River at the City of Green Bay to the point where the Green Bay enters Lake

Michigan. The Site has been divided into five geographically-defined Operable Units ("OUs"),

as described in the RODs: OU 1 - Little Lake Butte des Morts; OU 2 - Appleton to Little Rapids;

OU 3 - Little Rapids to De Pere; OU 4— De Pere to Green Bay; and OU 5 - the Bay of Green

Bay. Many paper production facilities have operated for many years along the Fox River. Some

facilities adjacent to the river manufactured a special type of carbonless copy paper that

contained polychlorinated biphenyls ("PCBs"). Other of the facilities along the river used PCB-

containing carbonless copy paper as feedstock for the production of other paper products. By

both the production of carbonless copy paper and the reprocessing of carbonless copy paper as

feedstock, PCBs were released from paper production mills either directly to the Fox River, or

5
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indirectly, after passing through publicly-owned wastewater treatment plants. PCBs that were

discharged to the Fox River contaminated sediments in the Fox River and the Bay.

7. The Respondents to this Order comprise the following parties:

a. NCR Corporation and Appleton Papers Inc. 

i. NCR Corporation ("NCR") is a party that is liable for payment of

response costs and performance of response activities at the Site because NCR is: (1) a successor

to at least two corporate predecessors that, at the time of disposal of hazardous substances,

owned and/or operated a facility at which such hazardous substances were disposed of, and from

which there has been a release of hazardous substances to the Site; and (2) a successor to at least

two corporate predecessors that by contract, agreement, or otherwise arranged for disposal or

treatment of hazardous substances at a facility owned or operated by another party or entity and

from which there has been a release of hazardous substances to the Site.

ii. Appleton Papers Inc. ("API") is a party that is liable for payment of

response costs and performance of response activities at the Site because API is: (1) a successor

to one or more corporate predecessors that-, of the time of clisposal of hazardous substances,

owned and/or operated a facility at which such hazardous substances were disposed of, and from

which there has been a release of hazardous substances to the Site; and (2) a successor to one or

more corporate predecessors that by contract, agreement, or otherwise arranged for disposal or

treatment of hazardous substances at a facility owned or operated by another party or entity and

from which there has been a release of hazardous substances to the Site.

NCR and API and their corporate predecessors have owned and/or

operated two paper production facilities in the Fox River Valley: one located at 825 E.

Wisconsin Avenue in Appleton, Wisconsin (the "Appleton Facility") and another located at

540 Prospect Street in Combined Locks, Wisconsin (the "Combined Locks Facility").

iv. In 1953, Appleton Coated Paper Company ("ACPC") began

wbrking with The National Cash Register Company (which later changed its name to NCR

Corporation) on the development and production of carbonless copy paper. In 1954, NCR began

marketing its NCR PAPER brand of carbonless copy paper, which ACPC manufactured at the

Appleton Facility. Between at least 1954 and 1971, that NCR PAPER was made with an

emulsion containing PCBs.
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v. In 1969, NCR acquired Combined Paper Mills, Inc., and that

company became a wholly-owned subsidiary of NCR. Both before and after that acquisition,

Combined Paper Mills, Inc. owned and/or operated the Combined Locks Facility. PCB-

containing NCR PAPER was produced at the Combined Locks Mill between at least 1969 and

1971. In 1970, NCR acquired ACPC, and ACPC became a wholly-owned subsidiary of NCR. In

1971, ACPC was merged into Combined Paper Mills, Inc., which changed its name to Appleton

Papers, Inc., and remained a wholly-owned subsidiary of NCR. In 1973, Appleton Papers, Inc.

merged into NCR and became known as the Appleton Papers Division of NCR.

vi. In 1978, Appleton Papers Inc. - a subsidiary of Germaine Monteil

Cosmetiques Corp. ("GMCC") and its GMCC's parent corporation B.A.T. Industries, p.l.c.

("BAT") - acquired the assets of the Appleton Papers Division from NCR, and Appleton Papers

Inc. and BAT assumed certain liabilities in connection with the asset purchase. BATUS, Inc.

was then formed as a holding company for BAT's United States subsidiaries, including Appleton

Papers Inc. and its immediate parent GMCC. In 1981, Appleton Papers Inc. and certain other

GMCC subsidiaries were merged into GMCC, and GMCC's name was changed to Appleton

Papers Inc.

vii. In 1990, API, together with The Wiggins Teape Group Ltd., was

separated from BAT and the two companies were merged to form Wiggins Teape Appleton p.l.c.

Later that year, Wiggins Teape Appleton merged with Arjomari Prioux SA. Shortly after the

merger, the group changed its name to Arjo Wiggins Appleton p.l.c. API operated as a wholly-

owned subsidiary of Arjo Wiggins Appleton p.l.c. until 2001. In 2001, the employees of API

acquired ownership of the company from Arjo Wiggins Appleton p.l.c. through the use of an

employee stock ownership plan. API retained ownership of the Appleton Facility, but ownership

of the Combined Locks Facility was transferred to Appleton Coated, LLC, another entity owned

by Arjo Wiggins Appleton p.l.c. ,

viii. AT&T bought NCR in 1991 and renamed the company AT&T

Global Information Solutions Company. In 1996, the company changed its name back to NCR

Corporation and NCR was spun off to AT&T's shareholders as a separate, publicly-traded

company.
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ix. Corporate predecessors of NCR and API generated substantial

amounts of PCB-containing wastepaper "broke" during production of NCR PAPER between at

least 1954 and 1971. That PCB-containing wastepaper broke was sold to other companies and

then reprocessed at other paper production facilities that discharged PCB-contaminated

wastewater to the Lower Fox River.

x. As owners and/or operators of the Combined Locks Facility,

certain corporate predecessors of API and NCR also discharged wastewater containing PCBs

directly to the Lower Fox River in connection with: (1) the Combined Locks Facility's

reprocessing of PCB-containing wastepaper between at least 1954 and 1966; and (2) production

of PCB-containing carbonless paper at the Combined Locks Facility between at least 1969 and

1971.

xi. In connection with the production of PCB-containing carbonless

paper at the Appleton Facility between at least 1954 and 1971, corporate predecessors of NCR

and API discharged wastewater containing PCBs to the City of Appleton's wastewater collection

systems and publicly-owned treatments works, and the City of Appleton in turn discharged the

Appleton Facility's partially-treated wastewater to the Lower Fox River.

b. P.H. Glatfelter Company

i.P.H. Glatfelter Company ("Glatfelter") is a party that is liable for

payment of response costs and performance of response activities at the Site because Glatfelter

is: (1) the owner and/or operator of a facility from which there has been a release of hazardous

substances to the Site; (2) a party - and a successor to at least one corporate predecessor - that, at

the time of disposal of hazardous substances, owned and/or operated a facility at which such

hazardous substances were disposed of, and from which there has been a release of hazardous

substances to the Site; and (3) a party - and a successor to at least one corporate predecessor -

that by contract, agreement, or otherwise arranged for disposal or treatment of hazardous

substances at a facility owned or operated by another party or entity and from which there has

been a release of hazardous substances to the Site.

Since at least 1954, Glatfelter and one of its corporate predecessors

owned and/or operated a paper production facility located at 225 W. Wisconsin Avenue in

Neenah, Wisconsin. In connection with its reprocessing of PCB-containing wastepaper during
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that time period, that Glatfelter facility discharged wastewater containing PCBs directly to the

Lower Fox River.

Between at least 1954 and 1979, the paper production facility

located at 225 W. Wisconsin Avenue in Neenah was owned and/or operated by Bergstrom Paper

Company. In 1979, Bergstrom Paper Company was merged into P.H. Glatfelter Company.

c. WTM I Company

i. WTM I Company ("WTM I") is a party that is liable for payment of

response costs and performance of response activities at the Site because WTM I is: (1) a party

that, at the time of disposal of hazardous substances, owned and/or operated a facility at which

such hazardous substances were disposed of, and from which there has been a release of

hazardous substances to the Site; and (2) a'party that by contract, agreement, or otherwise

arranged for disposal or treatment of hazardous substances at a facility owned or operated by

another party or entity and from which there has been a release of hazardous substances to the

Site.

Between at least 1954 and 1999, WTM I (formerly known as

Wisconsin Tissue Mills, Inc.) owned and/or operated a paper production facility located at 190

Tayco Street in Neenah, Wisconsin. In connection with its reprocessing of PCB-containing

wastepaper during that time period, that WTM I facility discharged wastewater containing PCBs

to the Neenah-Menasha Sewerage District's wastewater collection systems and publicly-owned

treatment works, and the Neenah-Menasha Sewerage District in turn discharged WTM I's •

partially-treated wastewater to the Lower Fox River. Beginning in 1976, the WIWI I facility

discharged its wastewater directly to the Lower Fox River. In 1999, WTM I transferred

ownership of the Neenah Mill to Georgia-Pacific Tissue, LLC.

d. Menasha Corporation 

i. Menasha Corporation ("Menasha") is a party that is liable for

payment of response costs and performance of response activities at the Site because Menasha is:

(1) a party - and a successor to at least one corporate predecessor - that, at the time of disposal

of hazardous substances, owned and/or operated a facility at which such hazardous substances

were disposed of, and from which there has been a release of hazardous substances to the Site;

and (2) a party - and a successor to at least one corporate predecessor - that by contract,
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agreement, or otherwise arranged for disposal or treatment of hazardous substances at a facility

owned or operated by another party or entity and from which there has been a release of

hazardous substances to the Site.

Between at least 1954 and 1983, Menasha and one of its corporate

predecessors owned and/or operated a paper production facility located at 69 Washington Street

in Menasha, Wisconsin. In connection with its reprocessing of PCB-containing wastepaper

during that time period, that Menasha facility discharged wastewater containing PCBs to the

Neenah-Menasha Sewerage District's wastewater collection system and publicly-owned

treatment works, and the Neenah-Menasha Sewerage District in turn discharged WTM's

partially-treated wastewater to the Lower Fox River. During that time period, that Menasha

facility also discharged a portion of its wastewater directly to the Lower Fox River.

iii. Between at least 1954 and 1969, the paper production facility

located at 69 Washington Street in Menasha, Wisconsin was owned and/or operated by John

Strange Paper Company. In 1969, Menasha acquired full ownership of the John Strange Paper

Company and the John Strange Paper Company was merged into Menasha Corporation in 1971.

In 1983, Menasha sold the former John Strange Paper Company facility to U.S. Paper Mills

Corp.

e. CBC Coating, Inc. (formerly known as Riverside Paper Corp,1

i. Riverside Paper Corp. (now known as CBC Coating, Inc.) (but

referred to herein as "Riverside") is a party that is liable for payment of response costs and

performance of response activities at the Site because Riverside is: (1) the owner and/or operator

of a facility from which there has been a release of hazardous substances to the Site; (2) a party -

and/or a successor to one or more corporate predecessors - that, at the time of disposal of

hazardous substances, owned and/or operated a facility at which such hazardous substances were

disposed of, and from which there has been a release of hazardous substances to the Site; and

(3) a party - and/or a successor to one or more corporate predecessors - that by contract,

agreement, or otherwise arranged for disposal or treatment of hazardous substances at a facility

owned or operated by another party or entity and from which there has been a release of

hazardous substances to the Site.
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Since at least 1954, Riverside (through its Kerwin Paper Co.

Division) has owned and/or operated a paper production facility located at 800 S. Lawe Street in

Appleton, Wisconsin. In connection with its reprocessing of PCB-containing wastepaper during

that time period, that Riverside facility discharged wastewater containing PCBs to the City of

Appleton's wastewater collection system and publicly-owned treatments works, and the City of

Appleton in turn discharged Riverside's partially-treated wastewater to the Lower Fox River.

U.S. EPA is informed and believes that Riverside Paper Corp. sold

certain of its assets to Pacon Corporation in June 2007 and changed its name to CBC Coating,

Inc.

f. U.S. Paper Mills Corp. 

i. U.S. Paper Mills Corp. ("U.S. Paper") is a party that is liable for

payment of response costs and performance of response activities at the Site because U.S. Paper

is: (1) the owner and/or operator of a facility from which there has been a release of hazardous

substances to the Site; (2) a party - and/or a successor to one or more corporate predecessors -

that, at the time of disposal of hazardous substances, owned and/or operated a facility at which

such hazardous substances were disposed of, and from which there has been a release of

hazardous substances to the Site; and (3) a party - and/or a successor to one or more corporate

predecessors - that by contract, agreement, or otherwise arranged for disposal or treatment of

hazardous substances at a facility owned or operated by another party or entity and from which

there has been a release of hazardous substances to the Site.

Since at least 1954, U.S. Paper (and/or one or more of its corporate

predecessors) has owned and/or operated a paper production facility located at 824 Fort Howard

Avenue in De Pere, Wisconsin. In connection with its reprocessing of PCB-containing

wastepaper during that time period, that U.S. Paper facility discharged wastewater containing

PCBs directly to the Lower Fox River. Since at least 1970, that U.S. Paper facility discharged its

wastewater to the City of De Pere's wastewater collection system and publicly-owned treatment

works, and the City of De Pere in turn discharged U.S. Paper's partially-treated wastewater to the

Lower Fox River.

In 1983, U.S. Paper purchased the former John Strange Paper

Company facility located at 69 Washington Street in Menasha, Wisconsin and assumed certain

11

Case 1:10-cv-00910-WCG   Filed 10/14/10   Page 12 of 69   Document 1-1



liabilities in connection with that asset purchase. U.S. Paper has owned and/or operated the

former John Strange Paper Company facility since 1983. Since 1983, wastewater generated by

that facility has been discharged to the Neenah-Menasha Sewerage District's wastewater

collection system and publicly-owned treatment works, and the Neenah-Menasha Sewerage

District in turn discharged that facility's partially-treated wastewater to the Lower Fox River.

iv. In 2001, Sonoco Products Company acquired the stock of U.S.

Paper Mills Corp. and U.S. Paper was renamed Sonoco-U.S. Mills, Inc. The company's name

has recently been changed back to U.S. Paper Mills Corp.

g. Georgia-Pacific Consumer Products LP
(formerly known as Fort James Operating Company) 

i. Georgia-Pacific Consumer Products LP ("Georgia-Pacific") is a

party that is liable for payment of response costs and performance of response activities at the

Site because Georgia-Pacific is: (1) the owner and/or operator of a facility from which there has

been a release of hazardous substances to the Site; (2) a party - and a successor to at least one

corporate predecessor - that, at the time of disposal of hazardous substances, owned and/or

operated a facility at which such hazardous substances were disposed of, and from which there

has been a release of hazardous substances to the Site; and (3) a party - and a successor to at least

one corporate predecessor - that by contract, agreement, or otherwise arranged for disposal or

treatment of hazardous substances at a facility owned or operated by another party or entity and

from which there has been a release of hazardous substances to the Site.

Since at least 1954, Georgia-Pacific and at least one of its

corporate predecessors have owned and/or operated a paper production facility located at 1919

South Broadway in Green Bay, Wisconsin. In connection with its reprocessing of PCB-

containing wastepaper during that time period, that Georgia-Pacific facility discharged

wastewater containing PCBs directly to the Lower Fox River. U.S. EPA also is informed and

believes that, at certain times during that period, a corporate predecessor of Georgia-Pacific sold

wastepaper containing PCBs to at least one other paper production facility that discharged its

PCB-contaminated wastewater to the Lower Fox River (i.e., the U.S. Paper Mills De Pere

facility).
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iii. Between at least 1954 and 1997, the paper production facility

located at 1919 South Broadway in Green Bay was owned and/or operated by Fort Howard

Corporation. In 1997, Fort Howard Corporation was merged into Fort James Operating

Company, a wholly-owned subsidiary of Fort James Corporation. The stock of Fort James

Corporation was acquired by Georgia-Pacific Corporation in 2000. In 2005, Koch Industries,

Inc. acquired ownership of Georgia-Pacific Corporation (and it's wholly owned subsidiaries Fort

James Corporation and Fort James Operating Company).

iv. In December 2006, Fort James Operating Company converted from

a Virginia corporation to a Delaware corporation, and that Delaware corporation was in turn

converted to a Delaware limited partnership named Georgia-Pacific Consumer Products LP.

Under Delaware law, the entity that results from any such conversion is deemed to be the same

entity as the original entity that was converted.

8. Between 1996 and 1998, the United States Fish and Wildlife Service, under the

authority of Section 104(e) of CERCLA, 42 U.S.C. § 9604(e), issued the Respondents and other

parties information requests relating to the Site. Each Respondent submitted written responses to

those information requests.

9. On July 28, 1998 (63 Fed. Reg. 40247), pursuant to Section 105 of CERCLA, 42

U.S.C. § 9605, U.S. EPA proposed to place the Lower Fox River and Green Bay Superfund Site

(also called the "Fox River NRDA/PCB Releases Site") on the National Priorities List, set forth

at 40 C.F.R. Part 300, Appendix B.

10. On May 26, 2000, U.S. EPA, Fort James Corporation and Fort James Operating

Company entered into an Administrative Order on Consent providing for the performance of

removal activities in connection with a portion of the Site known as Sediment Management Unit

56/57.

11. Pursuant to CERCLA and the National Contingency Plan, a Remedial

Investigation and Feasibility Study ("RI/FS") for the Site was prepared under WDNR's technical

lead, and draft RI/FS reports were released for public comment in March 1999. In October 2001,

U.S. EPA and WDNR issued and sought public comment on a proposed remedial action plan for

the Site. Final RI/FS reports for the Site were published in December 2002.
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12. In December 2002, the Response Agencies signed and issued a Record of

Decision for Operable Units 1 and 2 at the Site.

13. In June 2003, the Response Agencies signed and issued a Record of Decision for

Operable Units 3, 4 and 5 at the Site.

14. On July 1, 2003, the Response Agencies and WTM I Company entered into an

Administrative Order on Consent providing for the performance of the remedial design for

Operable Unit 1 at the Site.

15. The United States, the State of Wisconsin, P.H. Glatfelter Company and WTM

Company entered into a consent decree providing for the performance of the remedial action at

Operable Unit 1 of the Site, and the court approved and entered that Consent Decree on April 12,

2004.

16. On March 5, 2004, the Response Agencies entered into an Administrative Order

on Consent with NCR Corporation and Fort James Operating Company that provided for the

performance of the remedial design for Operable Units 2 through 5 at the Site.

The United States and the State of Wisconsin entered into a Consent Det.ree with

NCR Corporation and U.S. Paper (then called Sonoco-U.S. Mills, Inc.) that provided for

performance of an initial phase of the remedial action in Operable Unit 4 at the Site, and the

court approved and entered that Consent Decree on November 3, 2006.

18. On February 23, 2007, the Response Agencies issued each Respondent a notice

letter captioned "General Notice of Potential Liability and Request to Participate in Remedial

Action Implementation Negotiations Relating to Operable Units 2-5."

19. In June 2007, the Response Agencies signed and issued a Record of Decision

Amendment for Operable Unit 2 (Deposit DD), Operable Unit 3, Operable Unit 4 and Operable

Unit 5 (River Mouth) at the Site.

20. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, U.S. EPA provided an

opportunity for public comment on all proposed remedial actions at the Site. Similarly,

Respondents were given an opportunity to comment on each proposed plan for remedial action

and to supplement the Administrative Record regarding a decision for selection of final plans for

remedial action.

1
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21. The decisions by the Response Agencies on the remedial action to be

implemented at OUs 2-5 at the Site are embodied in the RODs. More specifically, the remedial

action to be implemented at OU 2 is specified by the 2002 ROD, as amended and supplemented

by the 2007 ROD Amendment, and the remedial action to be implemented at OUs 3-5 is

specified by the 2003 ROD, as amended and supplemented by the 2007 ROD Amendment. The

RODs are an enforceable part of this Order and are incorporated herein by this reference. The

RODs are supported by an Administrative Record which contains the documents and information

upon which the Response Agencies based the selection of the response actions. The Response

Agencies' selected response actions, as set forth in the RODs, have been determined to provide

adequate protection of public health, welfare and the environment; meet all federal and State

environmental laws; and be cost effective.

22. The Site is contaminated with PCBs, a hazardous substance and probable human

carcinogen, as a result of PCB-contaminated wastewater that the Respondents discharged to the

Fox River (either directly or indirectly).

23. OU 2 (Deposit DD), OU 3, OU 4, and OU 5 (River Mouth) are estimated to

contain approximately 6.6 million cubic yards of 1'C13-contammated sediment at levels above the

risk-based PCB Remedial Action Level of 1.0 part per million specified by the RODs. Other

areas in OU 2 and OU 5 contain significant additional volumes of PCB-contaminated sediment.

24. As of 2002, the Lower Fox River and Green Bay areas supported a population of

595,000, about 10% of the population of Wisconsin.

25. Because fish and wildlife are contaminated with PCBs, people who eat

contaminated fish or waterfowl may suffer adverse health effects. As noted in the 2003 ROD, a

Human Health Risk Assessment for the Site supported a determination that that cancer risks were

as high as 7.4 in 10,000 for recreational anglers and 1.0 in 1,000 for high-intake fish consumers.

Those cancer risks for recreational anglers and high-intake fish consumers are more than 20

times greater than background risks calculated for eating fish from Lake Winnebago (which is a

background location relative to the Lower Fox River and Green Bay).

26. As discussed in the 2003 ROD, the Human Health Risk Assessment for the Site

also led to the calculation of hazard indices (HI) for human non-cancer risks that were as high as

27.7 for recreational anglers and 38.0 for high-intake fish consumers, far exceeding the HI value
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of 1.0 established to protect people from long-term adverse non-cancer health effects. The non-

cancer health effects associated with exposure to PCBs include reproductive effects,

developmental effects, and immune system suppression. The highest non-cancer His for

recreational anglers and high-intake fish consumers are more than 20 times greater than

background HIs calculated for eating fish from Lake Winnebago.

27. Fish consumption advisories for the Site were first issued in 1976 and 1977 by

WDNR and the State of Michigan, respectively. The advisories are still in effect.

28. Ecological risks from PCBs include risks to benthic invertebrates, fish, fish eating

birds, carnivorous birds, and fish eating mammals. At the Site, PCB concentrations in those

organisms greatly exceed acceptable risk levels.

29. Based on evaluations supporting the Feasibility Study for the Site, it has been

estimated that 276 to 486 pounds of PCBs are discharged from the Lower Fox River to Green-

Bay each year, and that 269 pounds of PCBs are discharged from Green Bay to Lake Michigan

each year.

30. The RODs require sediment removal by dredging as the primary remedial

approach at the Site. Under certain eligibility criteria specified in the ROD Amendment, other

alternative remedial approaches may be used at the Site, which include a combination of

dredging and capping, capping alone, and placement of sand covers. The short-term and long-

term objectives of the RODs include: removing and containing PCB-contaminated sediment in

each OU; achieving further reductions in PCB surface concentrations through natural recovery

processes; achieving corresponding reductions in PCB levels in the water column and in fish

tissue; and ensuring continuation of those benefits to human health and the environment through

long-term operation and maintenance and institutional controls.

31. The Lower Fox River and Green Bay Superfund Site is a "facility" as defined in

Section 101(9) of CERCLA, 42 U.S.C. § 9601(9). In addition, each paper production facility and

each publicly-owned treatment works referenced above in Paragraph 7 is a "facility" as defined in

Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

32. There has been a "release" and/or a "threatened release" of a "hazardous

substance" from each "facility" referenced in the preceding Paragraph, within the meaning of

CERCLA Sections 101(14), 101(22), and 107(a), 42 U.S.C. §§ 9601(14), 9601(22), and 9607(a).
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For example, PCB-containing wastewater was discharged into the environment from each paper

production facility and each publicly-owned treatment works referenced above in Paragraph 7,

and PCBs are escaping and leaching into the environment from contaminated sediments at the

Site.

33. The releases and/or threatened releases referenced in the preceding Paragraph

have caused the incurrence of "response" costs, within the meaning of CERCLA Sections

101(25) and 107(a), 42 U.S.C. § 9601(25) and 9607(a). The potential for future migration of

hazardous substances at and from the Site also poses a threat of a "release" as defined in

CERCLA Section 101(22), 42 U.S.C. § 9601(22).

34. Each Respondent is a "person" as defined in Section 101(21) of CERCLA, 42

U.S.C. § 9601(21).

35. For the reasons described above in Paragraph 7, each Respondent is a liable party

as defined in Section 107(a) of CERCLA, 42 U.S.C. § 9607(a).

36. The release or threatened release of one or more hazardous substances from the

facilities referenced above may be presenting an imminent and substantial endangerment to the

public health or welfare or the environment.

37. The actions required by this Order are necessary to protect the public health,

welfare, or the environment and are consistent with the National Contingency Plan, as amended,

and CERCLA.

V. NOTICE TO THE STATE

38. U.S. EPA has notified the State of Wisconsin, as represented by the Wisconsin

Department of Natural Resources ("WDNR"), that U.S. EPA intends to issue this Order. U.S.

EPA will consult with the State and the State will have the opportunity to consult with U.S. EPA

regarding all work to be performed under this Order, and any other issues which arise while the

Order remains in effect.

VI. CURRENT STATUS OF THE REMEDIAL DESIGN
AND THE REMEDIAL ACTION

39. The remedial design and remedial action for OU 1 at the Site currently are being
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performed and funded by Glatfelter, WTM I, and Menasha, under a Consent Decree that was

approved and entered on April 12, 2004 in the case captioned United States and the State of 

Wisconsin v. P.H. Glatfelter Co. and WTM I Co., Case No. 03-C-0949 (E.D. Wis.). Under that

Consent Decree, Glatfelter and WTM have been performing the remedial action in OU 1, as

required by the 2002 ROD, since 2004. Since entry of the Consent Decree, Glatfelter, WTM I,

and Menasha have agreed to provide additional funding for the continuation of that work in OU 1

pursuant to a set of Agreed Supplements to the Consent Decree. The sediment remediation work

in OU 1 will continue, at least through 2008 and 2009. This Administrative Order only addresses

OUs 2-5, so it has no effect on the Consent Decree with Glatfelter and WTM I for OU 1.

40. To date, remedial design activities for OUs 2-5 at the Site have been performed

under a Settlement Agreement and Administrative Order on Consent with Georgia-Pacific and

NCR, captioned In re Lower Fox River and Green Bay Site, U.S. EPA Region 5, CERCLA

Docket No. V-W-'04-C-781 (the "RD Settlement Agreement"). The remedial design work is

continuing under the RD Settlement Agreement, so this Administrative Order does not address

remedial design requirements for OUs 2-5, and it has no effect on the RD Settlement Agreement.

41. U.S. EPA and WDNR previously determined that the remedial action for OUs 2-5

should be conducted in two main phases to expedite the response in a particular area known as

the "Phase 1 Project Area." The Phase 1 Project Area is just downstream from the De Pere dam,

along the west bank of the Lower Fox River, near the City of Green Bay. Phase 1 of the remedial

action addresses PCB-contaminated sediments in that area, which have especially high PCB

concentrations. U.S. EPA and WDNR concluded that the accelerated removal of PCBs in that

area would therefore have significant benefits to the environment and public health. All

remaining elements of the remedial action in OUs 2-5 would be implemented in Phase 2.

42. Phase 1 of the remedial action is currently being implemented under a Consent

Decree with NCR and U.S. Paper in the case captioned United States and the State of Wisconsin 

v. NCR Corporation and Sonoco-U.5. Mills, Inc., Case No. 06-C-484 (E.D. Wis.). Most of work

on Phase 1 of the remedial action was completed in 2007. Some additional work is expected to

be performed in 2008. This Administrative Order does not address Phase 1 of the remedial

action, and it has no effect on that Consent Decree.

43. EPA and WDNR have determined that it will be feasible and practicable for
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Respondents to commence full-scale sediment remediation for Phase 2 of the OU 2-5 remedial

action at the start of the 2009 construction season, such that sediment remediation occurs

throughout the 2009 construction season. Full-scale sediment remediation will then continue

throughout subsequent years, until completion of construction of the OU 2-5 remedial action. To

adhere to that project schedule, Respondents will need to perform significant preparatory

activities in 2008, including: (i) procuring certain equipment (such as dewatering and water

treatment equipment), including entering into required contracts; (ii) performing staging site

preparation work and associated infrastructure construction, including entering into required

contracts; (iii) developing landfill facilities and/or procuring landfill space for disposal of

dredged sediment, including entering into required contracts; (iv) completing site surveys (such

as historical site investigations); and (v) obtaining access agreements for performance of the

remedial action, as described by Paragraph 71. For that reason, U.S. EPA and 'VVDNR have

determined that Phase 2 of the OU 2-5 remedial action should be subdivided and staged as

follows: (i) Phase 2A consists of work to be performed before the end of 2008, in preparation for

the commencement and continuation of full-scale sediment remediation within OUs 2-5;

(ii) Phase 2B comprises all remaining work to implement the OU 2-5 remedial action (such as

the performance of full-scale sediment remediation in 2009 and subsequent years) and other

related response activities (such as operation and maintenance and long-term monitoring

activities).

VII. ORDER

44. The following parties are collectively referred to in this Order as the

"Respondents": Appleton Papers Inc.; CBC Coating, Inc. (formerly known as Riversidb Paper

Corporation); Georgia-Pacific Consumer Products, LP (formerly known as Fort James Operating

Company); Menasha Corporation; NCR Corporation; P.H. Glatfelter Company; U.S. Paper Mills

Corp.; and WTM I Company (formerly known as Wisconsin Tissue Mills, Inc.).

45. For the purpose of this Order, the term "Affected Respondents" shall mean only

those Respondents that are ordered to perform particular tasks under the following Paragraphs of

this Section VII of this Order, or under other corresponding provisions of this Order.

46. Phase 2A Work. Based on the foregoing, each of the following Affected
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Respondents is ordered to comply with the provisions of this Order and to perform the Phase 2A

Work as set forth in the accompanying Phase 2A SOW (attached hereto as Appendix 2):

(i) API, NCR, Riverside, and U.S. Paper are hereby ordered to perform all tasks

referenced in the accompanying Phase 2A SOW;

(ii) Georgia-Pacific is hereby ordered to perform all tasks referenced in the accompanying

Phase 2A SOW, other than any tasks that relate solely to OU 2 and/or OU 3 at the Site.

All such work shall be completed in accordance with the schedules and requirements specified by

the Phase 2A SOW, and with any instructions from U.S. EPA's Remedial Project Manager

("RPM") for the Site. This Paragraph of this Administrative Order, and the obligation to comply

with the requirements imposed by this Paragraph, shall take effect on the Effective Date specified

by Paragraph 92 of this Order.

47. Phase 2B Work. Based on the foregoing, each of the following Affected

Respondents is ordered to comply with the provisions of this Order and to perform the Phase 2B

Work as set forth in the accompanying Phase 2B SOW (attached hereto as Appendix 3):

• (i) API, Glatfelter, Menasha, NCR, Riverside, U.S. Paper, and WTM I are hereby ordered

to perform all tasks referenced in the accompanying Phase 2B SOW;

(ii) Georgia-Pacific is hereby ordered to perform all tasks referenced in the accompanying

Phase 2B SOW, other than any tasks that relate solely to OU 2 and/or OU 3 at the Site.

All such work shall be completed in accordance with the schedules and requirements specified by

the Phase 2B SOW, and with any instructions from U.S. EPA's RPM for the Site. This

Paragraph of this Administrative Order, and the obligation to comply with the requirements

imposed by this Paragraph, shall take effect on August 15, 2008.

48. Based on the foregoing, each Respondent is hereby ordered to comply with all

other requirements of this Order, as specified herein.

VIII. WORK TO BE PERFORMED

49. All work plans, reports, engineering design documents, and other deliverables

("work plans and deliverables"), as described throughout this Order, shall be submitted to

WDNR (except documents claimed to contain confidential business information) and U.S. EPA.

All work plans and deliverables will be reviewed and either approved, approved with
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modifications, or disapproved by U.S. EPA, in consultation with WDNR. In the event of

approval or approval with modifications by U.S. EPA, the Affected Respondents shall proceed to

take any action required by the work plan, report, or other item, as approved or modified by U.S.

EPA. If the work plan or other deliverable is approved with modifications or disapproved, U.S.

EPA will provide, in writing, comments or modifications required for approval. The Affected

Respondents shall amend the work plan or other deliverable to incorporate only those comments

or modifications required by U.S. EPA. Within 21 days of the date of U.S. EPA's written

notification of approval with modifications or disapproval, the Affected Respondents shall

submit an amended work plan or other deliverable. U.S. EPA shall review the amended work

plan or deliverable and either approve or disapprove it. Failure to submit a work plan, amended

work plan or other deliverable shall constitute noncompliance with this Order. Submission of an

amended work plan or other deliverable which fails to incorporate all of U.S. EPA's required

modifications, or which includes other unrequested modifications, shall also constitute

noncompliance with this Order. Approval by U.S. EPA of the work plan or other deliverable

shall cause said approved work plan or other deliverable to be incorporated herein as an

enforceable part of this Order. If any work plan or other deliverable is not approved by U.S.

EPA, the Affected Respondents shall be deemed to be in violation of this Order.

50. The work performed by the Affected Respondents pursuant to this Order shall, at

a minimum, achieve the performance standards specified in the RODs and SOWs. Nothing in

this Order, or in U.S. EPA's approval of any work plan or other deliverable, shall be deemed to

constitute a warranty or representation of any kind by U.S. EPA that full performance of the

remedial design or remedial action will achieve the performance standards set forth in the RODs

and in the SOWs. The Affected Respondents' compliance with such approved documents does

not foreclose U.S. EPA from seeking additional work.

51. All materials removed from the Site shall be disposed of or treated at a facility

approved in advance of removal by U.S. EPA's RPM and in accordance with: (1)

Section 121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3); (2) the Resource Conservation and

Recovery Act of 1976 (RCRA), 42 U.S.C. § 6901, et as amended; (3) 40 C.F.R. § 300.440;

and (4) all other applicable federal, State, and local requirements. The identity of the receiving

facility and state will be determined by Affected Respondents following the award of the
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pertinent contract(s) for remedial action construction. The Affected Respondents ,shall provide

written notice to the RPM which shall include all relevant information, including the information

required by Paragraph 52 below, as soon as practicable after the award of the contract(s) and

before the hazardous substances are actually shipped off-Site.

52. Prior to any off-site shipment of hazardous substances from the Site to an out-of-

state waste management facility, the Affected Respondents shall provide written notification to

the appropriate state environmental official in the receiving state and to U.S. EPA's RPM of such

shipment of hazardous substances. However, the notification of shipments to the state shall not

apply to any off-Site shipments when the total volume of all shipments from the Site to the state

will not exceed 10 cubic yards. The notification shall be in writing, and shall include the•

following information, where available: (1) the name and location of the facility to which the

hazardous substances are to be shipped; (2) the type and quantity of the hazardous substances to

be shipped; (3) the expected schedule for the shipment of the hazardous substances; and (4) the

method of transportation. The Affected Respondents shall notify the receiving state of major

changes in the shipment plan, such as a decision to ship the hazardous substances to another

facility within the same state, or to a facility in another state.

53. The Affected Respondents shall cooperate with U.S. EPA in providing

information regarding the work to the public. When requested by U.S. EPA, the Affected

Respondents shall participate in the preparation of such information for distribution to the public

and in public meetings which may be held or sponsored by U.S. EPA to explain activities at or

relating to the Site.

54. Within 30 days after the Respondents conclude that all phases of the remedial

action have been fully performed, Respondents shall so notify U.S. EPA and shall schedule and

conduct a pre-certification inspection to be attended by Respondents and U.S. EPA. The pre-

certification inspection shall be followed by a written report submitted within 30 days of the

inspection by a registered professional engineer and the Respondents' Project Coordinator(s)

certifying that the remedial action has been completed in full satisfaction of the requirements of

this Order. If, after completion of the pre-certification inspection and receipt and review of the

written report, U.S. EPA determines that the remedial action or any portion thereof has not been

completed in accordance with this Order, U.S. EPA shall notify the Affected Respondents in
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writing of the activities that must be undertaken to complete the remedial action and shall set

forth in the notice a schedule for performance of such activities. Consistent with this Order, the

Affected Respondents shall perform all activities described in the notice in accordance with the

specifications and schedules established therein. If U.S. EPA concludes, following the initial or

any subsequent certification of completion by Respondents that the remedial action has been

fully performed in accordance with this Order, U.S. EPA may notify Respondents that the

remedial action has been fully performed. U.S. EPA's notification shall be based on present

knowledge and Respondents' certification to U.S. EPA, and shall not limit U.S. EPA's right to

perform periodic reviews pursuant to Section 121(c) of CERCLA, 42 U.S.C. § 9621(c), or to take

or require any action that in the judgment of U.S. EPA is appropriate at the Site, in accordance

with 42 U.S.C. §§ 9604, 9606, or 9607. Even after certification of completion of the remedial

action by U.S. EPA, the Affected Respondents shall continue to perform any ongoing elements

of the Phase 2B Work, including and operation, maintenance, and monitoring activities required

by the Phase 2B Work Plan.

IX. PERIODIC REVIEW

55. Under Section 121(c) of CERCLA, 42 U.S.C. § 9621(c), and any applicable

regulations, where hazardous substances will remain on Site at the completion of the remedial

action, U.S. EPA may review the Site to assure that the work performed pursuant to this Order

adequately protects human health and the environment. Until such time as U.S. EPA certifies

completion of the work, the Affected Respondents shall conduct the requisite studies,

investigations, or other response actions as determined necessary by U.S. EPA in order to permit

U.S. EPA to conduct the review under Section 121(c) of CERCLA. As a result of any review

performed under this Paragraph, the Affected Respondents may be required to perform additional

work or to modify work previously performed.

X. ADDITIONAL RESPONSE ACTIONS

56. In the event that U.S. EPA determines that additional work or modifications to

work are necessary to meet performance standards, to maintain consistency with the final

remedy, or to otherwise protect human health or the environment, U.S. EPA will notify
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Respondents that additional response actions are necessary and U.S. EPA's notice will identify

the Affected Respondents that will be required to perform such additional response actions. U.S.

EPA may also require the Affected Respondents to modify any plan, design, or other deliverable

required by this Order, including any approved modifications.

57. Within 30 days of receipt of notice from U.S. EPA that additional response

activities are necessary, the Affected Respondents shall submit for approval an Additional

RD/RA Work Plan pursuant to Paragraph 49 herein. Upon U.S. EPA's approval of the

Additional RD/RA Work Plan, the Additional RD/RA Work Plan shall become an enforceable

part of this Order, and the Affected Respondents shall implement the Additional RD/RA Work

Plan for additional response activities in accordance with the standards, specifications, and

schedule contained therein. Failure to submit an Additional RD/RA Work Plan shall constitute

noncompliance with this Order.

XI. ENDANGERMENT AND EMERGENCY RESPONSE

58. In the event of any event during the performance of the work which causes or

threatens to cause a release of a hazardous substance or which may present an immediate threat

to public health or welfare or the environment, the Affected Respondents shall immediately take

all appropriate action to prevent, abate, or minimize the threat, and shall immediately notify U.S.

EPA's RPM or alternate RPM. If neither of these persons is available, the Affected Respondents

shall notify the U.S. EPA Emergency Response Unit, Region V. The Affected Respondents shall

take further action in consultation with U.S. EPA's RPM and in accordance with all applicable

provisions of this Order, including but not limited to the health and safety plan and the

contingency plan. In the event that the Affected Respondents fail to take appropriate response

action as required by this Paragraph, and U.S. EPA takes that action instead, the Affected

Respondents shall reimburse U.S. EPA for all costs of the response action not inconsistent with

the NCP. The Affected Respondents shall pay the response costs in the manner described in

Section XIX (Reimbursement of Response Costs) of this Order, within 30 days of U.S. EPA's

demand for payment.

59. Nothing in the preceding Paragraph shall be deemed to limit any authority of the

United States to take, direct, or order all appropriate action to protect human health and the
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environment or to prevent, abate, or minimize an actual or threatened release of hazardous

substances on, at, or from the Site.

XII. PROGRESS REPORTS

60. In addition to the other deliverables set forth in this Order, the Respondents shall

provide monthly progress reports to U.S. EPA and WDNR with respect to actions and activities

undertaken pursuant to this Order. More specifically: (1) the Affected Respondents that are

responsible for performing the Phase 2A Work shall submit monthly progress reports on the

Phase 2A Work until that work is completed; and (2) the Affected Respondents that are

responsible for performing the Phase 2B Work shall submit monthly progress reports on the

Phase 2B Work until that work is completed and U.S. EPA gives Respondents written notice

under Paragraph 94 of this Order. The progress reports shall be submitted on or before the 10th

day of each month following the Effective Date of this Order. At a minimum these progress

reports shall: (1) describe the actions which have been taken to Comply with this Order during

the prior month; (2) include all results of sampling and tests and all other data received by the

Affected Respondents and not previously submitted to U.S. EPA; (3) describe all work planned

for the next 90-days with schedules relating such work to the overall project schedule for RD/RA

completion; and (4) describe all problems encountered and any anticipated problems, any actual

or anticipated delays, and solutions developed and implemented to address any actual or

anticipated problems or delays. Upon request by U.S. EPA, the Affected Respondents shall also

provide more frequent progress reports on certain activities undertaken pursuant to this Order

(e.g., daily and/or weekly reports on particular activities).

XIII. COMPLIANCE WITH APPLICABLE LAWS

61. All activities by Respondents pursuant to this Order shall be performed in

accordance with the requirements of all federal and State laws and regulations. U.S. EPA has

determined that the activities contemplated by this Order are consistent with the National

Contingency Plan.

62. Except as provided in Section 121(e) of CERCLA and the NCP, no permit shall

be required for any portion of the work conducted entirely on-Site. Where any portion of the
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work requires a federal or State permit, the Affected Respondents shall submit timely

applications and take all other actions necessary to obtain and to comply with all such permits or

approvals.

63. This Order is not and shall not be construed to be, a permit issued pursuant to any

federal or State statute or regulation.

XIV. REMEDIAL PROJECT MANAGER AND STATE PROJECT COORDINATOR

64. All communications, whether written or oral, from Respondents to U.S. EPA shall

be directed to U.S. EPA's Remedial Project Manager and to WDNR's Project Coordinator.

Respondents shall submit five copies of all documents - including plans, reports, and other

correspondence which are developed pursuant to this Order - to both U.S. EPA and WDNR, and

shall send those documents by overnight delivery service.

U.S. EPA's Remedial Project Manager is:

James Hahnenberg
Remedial Project Manager
Superfund Division, Mail Code: SR-6J
U.S. Environmental Protection Agency
77 West Jackson Blvd.
Chicago, IL 60604

WDNR's Project Coordinator is:

Gregory Hill
Project Coordinator
Wisconsin Department of Natural Resources
101 S. Webster St.
Madison, WI 53703

U.S. EPA may also designate an Alternate Remedial Project Manager and WDNR may designate

an Alternative Project Coordinator by sending written notice of any such designation to the

Affected Respondents.

65. U.S. EPA may change its Remedial Project Manager or Alternate Remedial

Project Manager and WDNR may change its Project Coordinator or Alternative Project

Coordinator. If U.S. EPA changes its Remedial Project Manager or Alternate Remedial Project

Manager, U.S. EPA will inform the Affected Respondents in writing of the name, address, and

telephone number of the new Remedial Project Manager or Alternate Remedial Project Manager.
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If WDNR changes its Project Coordinator or Alternate Project Coordinator, WDNR will inform

the Affected Respondents in writing of the name, address, and telephone number of the new

Project Coordinator or Alternate Project Coordinator.

66. U.S. EPA's RPM and Alternate RPM shall have the authority lawfully vested in a

Remedial Project Manager and On-Scene Coordinator by the National Contingency Plan.

U.S. EPA's RPM or Alternate RPM shall have authority, consistent with the NCP, to halt any

work required by this Order, and to take any necessary response action.

XV. PROJECT COORDINATORS, CONTRACTORS, AND FINANCIAL ASSURANCE

67. Project Coordinators.

a. All aspects of the work to be performed by Affected Respondents pursuant

to this Order shall be under the direction and supervision of a Project Coordinator qualified to

undertake and complete the pertinent requirements of this Order. The Affected Respondents may

select separate Project Coordinators for the Phase 2A Work and the Phase 2B Work. The Project

Coordinator(s) shall be the RPM's primary point of contact concerning any work being

performed by Affected Respondents and shall possess sufficient technical expertise regarding all

aspects of the work. U.S. EPA reserves the right to disapprove any proposed Project Coordinator

under this Order. With respect to any proposed Project Coordinator, the Affected Respondents

shall demonstrate that the proposed Project Coordinator has a quality system that complies with

ANSI/ASQC E4-1994, "Specifications and Guidelines for Quality Systems for Environmental

Data Collection and Environmental Technology Programs," (American National Standard,

January 5, 1995), by submitting a copy of the proposed Project Coordinator's Quality

Management Plan ("QMP"). The QMP should be prepared in accordance with the specifications

set forth in "EPA Requirements for Quality Management Plans (QA/R-2)," (EPA/2401B-01/002)

or equivalent documentation as determined by U.S. EPA.

b. Within 15 days after the Effective Date of this Order, the Affected

Respondents shall notify U.S. EPA and WDNR in writing of the name and qualifications of the

Project Coordinator, including primary support entities and staff, proposed to be used in carrying

out the Phase 2A Work under this Order.

c. By no later than September 1, 2008, the Affected Respondents shall notify
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U.S. EPA and WDNR in writing of the name and qualifications of the Project Coordinator,

including primary support entities and staff, proposed to be used in carrying out the Phase 2B

Work under this Order.

68. Contractors.

a. Contractors for Phase 2A Work.

i. Within 30 days after U.S. EPA approves the Phase 2A Work Plan

that is prepared pursuant to the Phase 2A SOW, the Affected Respondents shall identify a

proposed copstruction contractor and notify U.S. EPA and WDNR in writing of the name, title,

and qualifications of the construction contractor proposed to be used in carrying out Phase 2A

Work under this Order. With respect to any proposed construction contractor, the Affected

Respondents shall demonstrate that the proposed construction contractor has a quality system

that complies with ANSI/ASQC E4-1994, "Specifications and Guidelines for Quality Systems for

Environmental Data Collection and Environmental Technology Programs," (American National

Standard, January 5, 1995), by submitting a copy of the proposed construction contractor's
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specifications set forth in "EPA Requirements for Quality Management Plans (QA/R-2),"

(EPA/2401B-011002) or equivalent documentation as determined by U.S. EPA.

ii. The Affected Respondents shall submit a copy of the construction

contractor solicitation documents for Phase 2A Work to U.S. EPA and WDNR not later than five

days after publishing the solicitation documents. Upon U.S. EPA's request, Respondents shall

submit complete copies of all bid packages received from all contract bidders.

b. Contractors for Phase 2B Work.

i. Within 30 days after U.S. EPA approves the Phase 2B Work Plan

that is prepared pursuant to the Phase 2B SOW, the Affected Respondents shall identify a

proposed construction contractor and notify U.S. EPA and WDNR in writing of the name, title,

and qualifications of the construction contractor proposed to be used in carrying out Phase 2B

Work under this Order. With respect to any proposed construction contractor, the Affected

Respondents shall demonstrate that the proposed construction contractor has a quality system

that complies with ANSI/ASQC E4-1994, "Specifications and Guidelines for Quality Systems for

Environmental Data Collection and Environmental Technology Programs," (American National
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Standard, January 5, 1995), by submitting a copy of the proposed construction contractor's

Quality Management Plan ("QMP"). The QMP should be prepared in accordance with the

specifications set forth in "EPA Requirements for Quality Management Plans (QA/R-2),"

(EPAl240/B-01/002) or equivalent documentation as determined by U.S. EPA.

The Affected Respondents shall submit a copy of the construction

contractor solicitation documents for Phase 2B Work to U.S. EPA and WDNR not later than five

days after publishing the solicitation documents. Upon U.S. EPA's request, Respondents shall

submit complete copies of all bid packages received from all contract bidders.

69. Disapproval of Project Coordinators or Contractors. U.S. EPA retains the right to

disapprove of the Project Coordinator and any contractor, including but not limited to

construction contractors retained by the Affected Respondents. In the event U.S. EPA

disapproves a Project Coordinator or contractor, the Affected Respondents shall retain a new

project coordinator or contractor to perform the work, and such selection shall be made within 15

days following the date of U.S. EPA's disapproval. If at any time Affected Respondents propose

to use a new Project Coordinator or contractor, the Affected Respondents shall notify U.S. EPA

of the identity of the new Project Coindinatot or contractor at least 15 days beano inc now

Project Coordinator or contractor performs any work under this Order.

70. Insurance and Financial Assurance.

a. Insurance for Phase 2A Work. At least seven days prior to commencing

any Phase 2A Work at the Site pursuant to this Order, the Affected Respondents shall submit to

U.S. EPA a certification that the Affected Respondents or their contractors and subcontractors

have adequate insurance coverage or have indemnification for liabilities for injuries or damages

to persons or property which may result from the Phase 2A Work activities to be conducted by or

on behalf of the Affected Respondents pursuant to this Order. The Affected Respondents shall

ensure that such insurance or indemnification is maintained for the duration of the Phase 2A

Work required by this Order.

b. Insurance for Phase 2B Work. At least seven days prior to commencing

any Phase 2B Work at the Site pursuant to this Order, the Affected Respondents shall submit to

U.S. EPA a certification that the Affected Respondents or their contractors and subcontractors

have adequate insurance coverage or have indemnification for liabilities for injuries or damages
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to persons or property which may result from the Phase 2B Work activities to be conducted by or

on behalf of the Affected Respondents pursuant to this Order. The Affected Respondents shall

ensure that such insurance or indemnification is maintained for the duration of the Phase 2B

Work required by this Order.

c. Financial Assurance for Phase 2B Work. The Affected Respondents shall

demonstrate their ability to complete the Phase 2B Work required by this Order and to pay all

claims that arise from the performance of the Phase 2B Work by obtaining and presenting to U.S.

EPA, by no later than January 15, 2009, one or more of the following forms of financial

assurance, which must be satisfactory in form and substance to U.S. EPA:

(i) a surety bond unconditionally guaranteeing payment and/or performance of the

Phase 2B Work that is issued by a surety company among those listed as acceptable

sureties on Federal bonds as set forth in Circular 570 of the U.S. Department of the

Treasury;

(ii) one or more irrevocable letters of credit, payable to or at the direction of U.S.

PPA, thatis issued by one or more financial institution(s) that has the authority to issue

letters of credit and whose letter-of-credit operations are regulated and examined by a

United States federal or state agency;

(iii) a trust fund established for the benefii of U.S. EPA that is administered by a

trustee that has the authority to act as a trustee and whose trust operations are regulated

and examined by a United States federal or state agency;

(iv) a policy of insurance that provides U.S. EPA with acceptable rights as a

beneficiary thereof and is issued by an insurance carrier that has the authority to issue

insurance policies in the applicable jurisdiction(s) and whose insurance operations are

regulated and examined by a state agency;

(v) a demonstration by one or more Affected Respondents that each such Affected

Respondent meets the financial test criteria of 40 C.F.R. § 264.143(0 with respect to the

estimated cost of the Phase 2B Work, provided that all other requirements of 40 C.F.R. §

264.143(f) are satisfied; or

(vi) a written guarantee to fund or perform the Phase 2B Work executed in favor of

U.S. EPA by direct or indirect parent company of an Affected Respondent or a company
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that has a "substantial business relationship" (as defined in 40 C.F.R. § 264.141(h)) with

at least one Affected Respondent; provided, however, that any company providing such a

guarantee must demonstrate to the satisfaction of U.S. EPA that it satisfies the financial

test requirements of 40 C.F.R. § 264.143(f) with respect to the estimated cost of the Phase

2B Work that it proposes to guarantee.

The Affected Respondents shall demonstrate financial assurance in an amount no less than the

total estimated cost of the Phase 2B Work under the RODs (including the net present value of the

estimated cost of all required operation and maintenance and long-term monitoring activities). If

any Affected Respondent seeks to provide financial assurance by means of internal financial

information, or by guarantee of a third party, that Affected Respondent shall re-submit such

information annually, in August of each year. If U.S. EPA determines that such financial

information is inadequate, Respondents shall, within 30 days after receipt of U.S. EPA's notice of

determination, obtain and present to U.S. EPA for approval one of the other forms of financial

assurance listed above.

XVI. SITE ACCESS AND DOCUMENT AVAILABILITY
71. If any property subject to or affected by the Phase 2A Work, or any other property

where access is needed for performance of the Phase 2A Work, is owned in whole or in part by

parties other than the Respondents, the Affected Respondents will obtain, or use their best efforts

to obtain, access agreements from the present owners within 90 days of the Effective Date

specified by Paragraph 94 of this Order, as required by the Phase 2A SOW. If any property

subject to or affected by the Phase 2B Work, or any other property where access is needed for

performance of the Phase 2B Work, is owned in whole or in part by parties other than the

Respondents, the Affected Respondents will obtain, or use their best efforts to obtain, access

agreements from the present owners, by no later than January 15, 2009, as required by the Phase

2B SOW. Said agreements shall provide access for U.S. EPA, its contractors and oversight

officials, the State and its contractors, and the Affected Respondents or the Affected

Respondents' authorized representatives and contractors. Said agreements shall specify that the

Affective Respondents are not U.S. EPA's representative with respect to liability associated with

Site activities. Affected Respondents' best efforts shall include providing reasonable
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compensation to any property owner. If access agreements are not obtained within the time

referenced above, the Affected Respondents shall immediately notify U.S. EPA of their failure to

obtain access.

72. If the Affected Respondents cannot obtain the necessary access agreements, U.S.

EPA may exercise non-reviewable discretion and: (1) use its legal authorities to obtain access

for the Affected Respondents; (2) conduct response actions at the property in question; or (3)

terminate this Order. If U.S. EPA conducts a response action and does not terminate the Order,

the Affected Respondents shall perform all other activities not requiring access to that property.

The Affected Respondents shall integrate the results of any such tasks undertaken by U.S. EPA

into its reports and deliverables. The Affected Respondents shall reimburse U.S. EPA, pursuant

to Section XIX (Reimbursement of Response Costs) of this Order, for all response costs

(including attorney fees) incurred by the United States to obtain access for Affected Respondents.

73. Respondents shall allow U.S. EPA and its authorized representatives and

contractors to enter and freely move about all property at the Site and off-Site areas subject to or

affected by the work under this Order or where documents required to be prepared or maintained

by this Order are located, for the purposes of inspecting conditions, activities, the results of

activities, records, operating logs, and contracts related to the Site or Respondents and their

representatives or contractors pursuant to this Order; reviewing the progress of the Respondents

in carrying out the terms of this Order; conducting tests as U.S. EPA or its authorized

representatives or contractors deem necessary; using a camera, sound recording device or other

documentary type equipment; and verifying the data submitted to U.S. EPA by Respondents.

Respondents shall allow U.S. EPA and its authorized representatives to enter the Site, to inspect

and copy all records, files, photographs, documents, sampling and monitoring data, and other

writings related to work undertaken in carrying out this Order. Nothing herein shall limit U.S.

EPA's right of entry or inspection authority under federal law, and U.S. EPA retains all of its

information gathering and enforcement authorities and rights under CERCLA, RCRA, and any

other applicable statutes and regulations.

XVII. RECORD PRESERVATION

74. On or before the Effective Date of this Order, Respondents shall submit a written
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certification to U.S. EPA that they have not altered, mutilated, discarded, destroyed or otherwise

disposed of any records, documents or other information relating to their potential liability with

regard to the Site since the time of their notification of potential liability by the United States or

the State. Respondents shall not dispose of any such documents without prior approval by U.S.

EPA. Upon U.S. EPA's request, Respondents shall make all such documents available to U.S.

EPA and shall submit a log of any such documents claimed to be privileged for any reason. This

privilege log shall list, for each document, the date, author, addressees (including courtesy copies

or "cc"s and "bcc"s) and subject matter of the document.

75. Respondents shall provide to U.S. EPA upon request, copies of all documents and

information within their possession or control (or their contractors', subcontractors' or agents'

possession or control) relating to activities at the Site or to the implementation of this Order,

including but not limited to sampling, analysis, chain of custody records, manifests, trucking

logs, receipts, reports, traffic routing, correspondence, or other documents or information.

Respondents shall also make available to U.S. EPA their employees, agents, or representatives

for purposes of investigation, information gathering or testimony concerning the performance of

the work.

76. Until 10 years after U.S. EPA provides notice pursuant to Paragraph 94 of this

Order, Respondents shall preserve, and shall instruct their contractors and agents to preserve, all

documents, records, and information of whatever kind, nature or description relating to the

performance of the work. Upon the conclusion of this document retention period, Respondents

shall notify the United States at least 90 days prior to the destruction of any such records,

documents or information, and, upon request of the United States, Respondents shall deliver all

such documents, records and information to U.S. EPA.

77. Respondents may assert a claim of business confidentiality covering part or all of

the information submitted to U.S. EPA pursuant to the terms of this Order under 40 C.F.R. §

2.203, provided such claim is not inconsistent with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7) or other provisions of law. This claim shall be asserted in the manner described by

40 C.F.R. § 2.203(b) and substantiated by Respondents at the time the claim is made.

Information determined to be confidential by U.S. EPA will be given the protection specified in

40 C.F.R. Part 2. If no such claim accompanies the information when it is submitted to U.S.
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EPA, it may be made available to the public by U.S. EPA or by the State without further notice to

the Respondents. Respondents shall not assert confidentiality claims with respect to any data or

documents related to Site conditions, sampling, or monitoring.

78. Respondents shall maintain, for the period during which this Order is in effect, an

index of documents submitted to U.S. EPA under this Order that Respondents claim contain

confidential business information ("CBI"). The index shall contain, for each document, the date,

author, addressee, and subject of the document. Respondents shall submit an updated copy of the

index to U.S. EPA with each new set of documents claimed to be CBI. The updated index shall

also indicate any documents for which CBI claims have been withdrawn.

XVIII. DELAY IN PERFORMANCE

79. Any delay in performance of this Order according to its terms and schedules that

is not properly justified by the Affected Respondents under the terms of this section shall be

considered a violation of this Order by the Affected Respondents. Any delay in performance of

this Order shall not affect the Affected Respondents' obligation to fully perform all obligations

imposed upon such Affected Respondents under the terms and conditions of this Order.

80. The Affected Respondents shall notify U.S. EPA of any delay or anticipated delay

in performing any requirement of this Order. Such notification shall be made by telephone to

U.S. EPA's RPM or Alternate RPM within 48 hours after the Affected Respondents first knew or

should have known that a delay might occur. Affected Respondents shall adopt all reasonable

measures to avoid or minimize any such delay. Within seven days after notifying U.S. EPA by

telephone, the Affected Respondents shall provide written notification fully describing the nature

of the delay, any justification for delay, any reason why the Affected Respondents should not be

held strictly accountable for failing to comply with any relevant requirements of this Order, the

measures planned and taken to minimize the delay, and a schedule for implementing the

measures that will be taken to mitigate the effect of the delay. Increased costs or expenses

associated with implementation of the activities called for in this Order is not a justification for

any delay in performance.
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XIX. REIMBURSEMENT OF RESPONSE COSTS

81. Respondents shall reimburse U.S. EPA, upon written demand, for all response

costs incurred by the United States in overseeing Respondent's implementation of the

requirements of this Order. U.S. EPA may submit to Respondents on a periodic basis a written

demand and an accounting of unreimbursed oversight response costs incurred by the United

States with respect to this Order. U.S. EPA's Itemized Cost Summary Reports, or such other

summary as may be certified by U.S. EPA, shall serve as the accounting and basis for payment

demands.

82. Respondents shall remit payment of the demanded amount within 30 days of

receipt of each demand for payment. Interest shall accrue from either the date that payment of a

specified amount is demanded in writing, or the date of the expenditure, whichever is later. The

interest rate is the rate established by the Department of the Treasury pursuant to 31 U.S.C. §

3717 and 4 C.F.R. § 102.13.

83. Payment shall be made to U.S. EPA by Electronic Funds Transfer ("EFT") in

accordance with current EFT procedures that U.S. EPA Region 5 will provide Respondents, and

shall be accompanied by a statement identifying the name and address of the parties making

payment, the Site name, U.S. EPA Region 5, and the Site/Spill ID Number A565 and the U.S.

EPA docket number for this action. If the response costs demanded under the preceding

Paragraph are less than $10,000, payment may, in lieu of the described EFT method, be made by

certified or cashier's check made payable to "U.S. EPA Hazardous Substance Superfund." Each

check, or a letter accompanying each check, shall identify the name and address of the parties

making payment, the Site name, and Site/Spill ID Number A565, and the U.S. EPA docket

number for this action, and shall be sent to:

U. S. Environmental Protection Agency
Superfund Payments
Cincinnati Finance Center
P.O. Box 979076
St. Louis, MO 63197-9000

Respondents shall send copies of each transmittal letter and check to the U.S. EPA's RPM.
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XX. UNITED STATES NOT LIABLE

84. The United States is not to be construed as a party to, and does not assume any

liability for, any contract entered into by any of the Respondents to carry out the activities pursuant

to this Order. The proper completion of the work under this Order is solely the responsibility of

the Respondents. The United States, by issuance of this Order, also assumes no liability for any

injuries or damages to persons or property resulting from acts or omissions by Respondents, or

their directors, officers, employees, agents, representatives, successors, assigns, contractors, or

consultants in carrying out any action or activity required by this Order.

XXI. ENFORCEMENT AND RESERVATIONS

85. U.S. EPA reserves the right to bring an action against Respondents under Section

107 of CERCLA, 42 U.S.C. § 9607, for recovery of any response costs incurred by the United

States related to this Order and not reimbursed by Respondents. This reservation shall include but

not be limited to past costs, direct costs, indirect costs, the costs of oversight, the costs of

JiIip 6 thy., u ppm i aa vvcri cia a‘Zi-tiCei iritC7C3t ar;

provided in Section 107(a) of CERCLA.

86. Notwithstanding any other provision of this Order, at any time during the response

action, U.S. EPA may perform its own studies, complete the response action (or any portion of the

response action) as provided in CERCLA and the NCP, and seek reimbursement from Respondents

for its costs, or seek any other appropriate relief.

87. Nothing in this Order shall preclude U.S. EPA from taking any additional

enforcement actions, including modification of this Order or issuance of additional Orders, and/or

additional remedial or removal actions as U.S. EPA may deem necessary, or from requiring

Respondents in the future to perform additional activities pursuant to Section 106(a) of CERCLA,

42 U.S.C. § 9606(a), or any other applicable law. This Order shall not affect any Respondent's

liability under CERCLA Section 107(a), 42 U.S.C. § 9607(a), for the costs of any such additional

actions.

88. Notwithstanding any provision of this Order, the United States hereby retains all of

its information gathering, inspection and enforcement authorities and rights under CERCLA,
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RCRA and any other applicable statutes or regulations.

89. Nothing in this Order shall constitute or be construed as a release from any claim,

cause of action or demand in law or equity against any person for any liability it may have arising out

of or relating in any Way to the Site.

90. If a court issues an order that invalidates any provision of this Order or finds that any

Respondent has sufficient cause not to comply with one or more provisions of this Order,

Respondents shall remain bound to comply with all provisions of this Order not invalidated by the

court's order.

XXII. ACCESS TO ADMINISTRATIVE RECORD

91. The Section 106 Administrative Record for this Order is available for review on

normal business days between the hours of 9:00 a.m. and 5:00 p.m. at the U.S. EPA, Region V, 77

West Jackson Boulevard, Chicago, Illinois. An Administrative Record Index is attached hereto as

Appendix 1.
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92. Except as specifically provided by Paragraph 47, this Order shall become effective 30

days after the date of its issuance.

93. As specified by Paragraph 47, the provisions of this Order relating to the Phase 2B

Work shall take effect on August 15, 2008.

94. Within 30 days after Respondents conclude that all phases of the work have been fully

performed, that the performance standards have been attained, and that all operation and

maintenance activities have been completed, Respondents shall submit to U.S. EPA a written report

by a registered professional engineer certifying that the work has been completed in full satisfaction

of the requirements of this Order. U.S. EPA shall require such additional activities as may be

necessary to complete the work or U.S. EPA may, based upon present knowledge and Respondents'

certification to U.S. EPA, issue written notification to Respondents that the work has been

completed, as appropriate, in accordance with the procedures set forth in Paragraph 54 for

Respondents' certification of completion of the remedial action. U.S. EPA's notification shall not

limit U.S. EPA's right to perform periodic reviews pursuant to Section 121(c) of CERCLA,
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42 U.S.C. § 9621(c), or to take or require any action that in the judgment of U.S. EPA is appropriate

at the Site, in accordance with 42 U.S.C. §§ 9604, 9606, or 9607. The provisions of this Order shall

be deemed to be satisfied when U.S. EPA notifies Respondents in writing that Respondents have

demonstrated, to U.S. EPA's satisfaction, that all terms of the Order have been completed. This

notice shall not, however, terminate Respondents' obligation to comply with Section XVII of this

Order (record preservation).

XXIV. NOTICE OF INTENT TO COMPLY

95. Initial Notice. Within 30 days after the date of issuance of this Order, each

Respondent must submit to U.S. EPA: (1) a written notice stating its unequivocal intention to

comply with all terms and requirements of this Order that will be applicable to such Respondent,

aside from the requirement to perform the Phase 2B Work under Paragraph 47; and (2) the written

notice required by Paragraph 74.

96. Subsequent Notice. By no later than August 1, 2008, each Respondent must submit

to U.S. EPA a written notice stating its unequivocal intention to comply with all terms and

requirements of this Order relating to the requirement to perform the Phase 2B Work under

Paragraph 47.

97. In the event any Respondent fails to provide any notice required by the preceding

Paragraphs, said Respondent shall be deemed to have refused to comply with the pertinent portions

of this Order. A Respondent which fails to provide timely notice of its intent to comply with this

Order shall thereafter have no authority to perform any response action at Operable Units 2-5 at the

Site, pursuant to Sections 104(a) and 122(e)(6) of CERCLA. In the event such a Respondent

subsequently changes its decision and desires to acquire authority from U.S. EPA under Sections

104(a) and 122(e)(6) of CERCLA to undertake the work described in this Order, said Respondent

must provide the notice required by the preceding Paragraphs to U.S. EPA and receive from U.S.

EPA written permission and authority to proceed with work under this Order.

XXV. PENALTIES

98. Each Respondent shall be subject to civil penalties under Section 106(b) of

CERCLA, 42 U.S.C. § 9606(b), of not more than $32,500 for each day in which said Respondent
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willfully violates, or fails or refuses to comply with this Order without sufficient cause. In

addition, failure to properly provide response action under this Order, or any portion hereof, may

result in liability under Section 107(c)(3) of CERCLA, 42 U.S.C. § 9607(c)(3), for punitive

damages in an amount at least equal to, and not more than three times the amount of any costs

incurred by the Fund as a result of such failure to take proper action.

XXVI. OPPORTUNITY TO COMMENT AND CONFER

99. Within 15 days after the date of issuance of this Order, each Respondent may

submit written comments to U.S. EPA. Respondents asserting a "sufficient cause" defense under

Section 106(b) of CERCLA shall describe the nature of any "sufficient cause" defense using facts

that exist on or prior to the Effective Date of this Order. The absence of a response by U.S. EPA

shall not be deemed to be acceptance of a Respondent's assertions.

100. Within 10 days after the date of issuance of this Order, Respondents may request a

conference with the U.S. EPA to discuss this Order. If requested, the conference shall occur

within 20 days of the date of issuance of this Order, at the office of U.S. EPA, Region 5, in

Chicago, Illinois.

101. The purpose and scope of the conference shall be limited to issues involving the

implementation of the response actions required by this Order and the extent to which

Respondents intend to comply with this Order. This conference is not an evidentiary hearing and

does not constitute a proceeding to challenge this Order. It does not give Respondents a right to

seek review of this Order or to seek resolution of potential liability. No record of the conference

(e.g., stenographic, tape or other physical record) will be made. At any conference held pursuant

to Respondents' request, Respondents may appear in person or by an attorney or other

representative. Requests for a conference must be by telephone followed by written confirmation

to U.S. EPA's RPM.
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ADMINISTRATIVE ORDER FOR REMEDIAL ACTION FOR OPERABLE UNITS 2-5

OF THE LOWER FOX RIVER AND GREEN BAY SITE

So Ordered, this 13 day of AJOLT/iff50107.

BY:  2 ü .44f 
Director
Superfund Division
U.S. Environmental Protection Agency, Region V

40Case 1:10-cv-00910-WCG   Filed 10/14/10   Page 41 of 69   Document 1-1



APPENDIX 1

INDEX OF ADDITIONAL DOCUMENTS INCLUDED IN THE
SECTION 106 ADMINISTRATIVE RECORD

1. U.S. Environmental Protection Agency and Wisconsin Department of Natural
Resources, Record of Decision for Operable Unit 1 and 0  erable Unit 2 Lower Fox River
and Green Bay Superfund Site, dated December 20, 2002

2. U.S. Environmental Protection Agency and Wisconsin Department of Natural
Resources, Record of Decision for 0 erable Unit 3 0 erable Unit 4 and 0 erable Unit 5
Lower Fox River and Green Bay Superfund Site, dated June 30, 2003

3. U.S. Environmental Protection Agency and Wisconsin Department of Natural
Resources, Record of Decision Amendment for Operable Unit 2_(Deposit DD), Operable 
Unit 3 Operable Unit 4 and Operable Unit 5,Lower Fox River and Green Bay Superfund
Site, dated June 27, 2007

4. U.S. Fish and Wildlife Service, Injuries to Fishery Resources, Lower Fox River/Green
Bay Natural Resource Damage Assessment, dated November 8, 1999

5. U.S. Fish and Wildlife Service, Injuries to Surface Water Resources, Lower Fox
River/Green Bay Natural Resource Damage Assessment, dated November 8, 1999

6. U.S. Fish and Wildlife Service, Injuries to Avian Resources, Lower Fox River/Green
Bay Natural Resource Damage Assessment, dated May 7, 1999

7. U.S. Fish and Wildlife Service, Fish Consumption Advisories in the Lower Fox
River/Green Bay Assessment Area, dated November 24, 1998

8. U.S. Fish and Wildlife Service, PCB Pathways Determination for the Lower Fox
River/Green Bay Natural Resource Damage Assessment, dated August 30, 1999

9. M.G. Barron et al., Association between PCBs, Liver Lesions, and Biomarker
Responses in Adult Walleye Sti ostedium vitreum vitreum Collected from Green Bay,
Wisconsin, dated April 13, 1999

10. Wisconsin Department of Natural Resources, Lower Fox River and Green Bay PCB
Fate and Transport Model Evaluation, Technical Memorandum 2d: Compilation and 
Estimation of Historical Dischar es of Total Sus ended Solids and Pol chlorinated
Biphenyls from Lower Fox River Point Sources, dated February 23, 1999

11. Geomega, Inc., An Evaluation of PCB Loading from the John Strangg Paper Mill to the
Lower Fox River, dated August 4, 2005

12. Environmental Resources Management, Arrowhead Park Landfill Evaluation — P.H. 
Glatfelter Company, Neenah, Wisconsin, April 1999
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13. Environmental Resources Management, Mass Balance Report; Polychlorinated
Biphenyls (PCBs) in P.H. Glatfelter's Bergstrom Mill Paper Production Cycle — Fox River,
Wisconsin, dated July 2000

14. S. Kleinert, "Sources of Polychlorinated Biphenyls in Wisconsin," published in U.S.
Environmental Protection Agency, Conference Proceedings: National Conference on 
Polychlorinated Biphenyls, pages 124-26, dated March 1976

15. P. Trout, "The View of the Paper Industry on the Occurrence of PCB's in the
Environment and the Need for Regulation," published in U.S. Environmental Protection
Agency, Conference Proceedings: National Conference on Polychlorinated Biphenyls,
pages 359-361, dated March 1976

16. J. Harvey, "Statement Relating to Polychlorinated Biphenyls on Behalf of the
Wisconsin Paper Council," published in U.S. Environmental Protection Agency,
Conference Proceedings: National Conference on Polychlorinated Biphenyls,
pages 362-64, dated March 1976

17. Institute of Paper Chemistry, Polychlorinated Biphenyls in Pulp and Paper Mills — Part
Disttibution and Removal, dated July 22, 1977

18. Institute of Paper Chemistry, Interlaboratory Study of the Determination of
Polychlorinated Biphenyls in a Paper Mill Effluent, dated August 1979

19. Institute of Paper Chemistry, Determination of Polychlorinated Biphenyls in Paper Mill
Effluents and Process Streams, dated March 1977

20. Response of Appleton Papers Inc. to USFWS CERCLA 104(e) Request for
Information, dated May 6, 1996

21. Response of Appleton Papers Inc. to USFWS CERCLA 104(e) Request for
Information, dated September 25, 1997

22. Response of Appleton Papers Inc. to USFWS CERCLA 104(e) Request for
Information, dated October 16, 1997

23. Supplement to Response of Appleton Papers, Inc. to the USFWS CERCLA 104(e)
Request for Information, dated September 14, 1998

24. Response of Appleton Papers Inc. to USFWS CERCLA 104(e) Request for
Information, dated March 10, 1999

25. Response of Appleton Papers Inc. to USFWS CERCLA 104(e) Request for
Information, dated April 5, 1999

26. Response of Appleton Papers Inc. to USFWS CERCLA 104(e) Request for
Information, dated September 9, 1998

27. Response of Appleton Papers Inc. to USFWS CERCLA 104(e) Request for
Information, dated September 14, 1998
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28. Response of Appleton Papers Inc. to USF'WS CERCLA 104(e) Request for
Information, dated October 16, 1999

29. Response of Appleton Papers Inc. and NCR to USFWS CERCLA 104(e) Request for
Information, dated August 21, 2000

30. Response of Fort Howard Corp. to USFWS CERCLA 104(e) Request for Information,
dated May 3, 1996

31. Response of Fort Howard Corp. to USFWS CERCLA 104(e) Request for Information,
dated September 12, 1997

32. Response of Fort James Corp. to USFWS CERCLA 104(e) Request for Information,
dated September 11, 1998

33. Response of NCR Corp. to USFWS CERCLA 104(e) Request for Information, dated
May 6, 1996

34. Response of NCR Corp. to USFWS CERCLA 104(e) Request for Information, dated
August 29, 1997

35. Response of NCR Corp. to USFWS CERCLA 104(e) Request for Information, dated
April 7, 1999

36. Response of NCR Corp. to USFWS CERCLA 104(e) Request for Information, dated
April 12, 1999

37. Response of U.S. Paper Mills Corp. to USFWS CERCLA 104(e) Request for
Information, dated May 6, 1996

38. Response of U.S. Paper Mills, Corp. to USFWS CERCLA 104(e) Request for
Information, dated September 2, 1997

39. Response of U.S. Paper Mills Corp. to USFWS CERCLA 104(e) Request for
Information, dated August 31, 1998

40. Supplemental Response of Sonoco-U.S. Mills Inc. to USFWS CERCLA 104(e) Request
for Information, dated February 9, 2007

41. Response of Menasha Corp. to USFWS CERCLA 104(e) Request for Information,
dated May 3, 1996

42. Response of Menasha Corp. to USFWS CERCLA 104(e) Request for Information,
dated October 16, 1997

43. Response of P.H. Glatfelter Co. to USFWS CERCLA 104(e) Request for Information,
dated May 2, 1996

44. Response of P.H. Glatfelter Co. to USFWS CERCLA 104(e) Request for Information,
dated May 31, 1996
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45. Response of P.H. Glatfelter Co. to USFWS CERCLA 104(e) Request for Information,
dated August 28, 1997

46. Response of P.H. Glatfelter Co. to USFWS CERCLA 104(e) Request for Information,
dated August 13, 1998

47. Exhibit 1, of Response of P.H. Glatfelter Co. to USFWS CERCLA 104(e) Request for
Information, dated August 12, 1998

48. Exhibit 2, of Response of P.H. Glatfelter Co. to USFWS CERCLA 104(e) Request for
Information, dated August 12, 1998

49. Response of Riverside Paper Co. to USFWS CERCLA 104(e) Request for Information,
dated April 3, 1996

50. Response of Riverside Paper Co. to USFWS CERCLA 104(e) Request for Information,
dated September 19, 1997

51. Response of Riverside Paper Co. to USFWS CERCLA 104(e) Request for Information,
dated August 21, 1997

52. Response of Riverside Paper Co. to USFWS CERCLA 104(e) Request for Information,
dated July 29, 1998

53. Response of Wisconsin Tissue Mills to USFWS CERCLA 104(e) Request for
Information dated May 3, 1996

54. Response of Wisconsin Tissue Mills with exhibits to USFWS CERCLA 104(e) Request
for Information, dated September 30, 1997

55. Response of Wisconsin Tissue Mills to USFWS CERCLA 104(e) Request for
Information, dated October 6, 1997

56. Response of Wisconsin Tissue Mills with exhibits to USFWS CERCLA 104(e) Request
for Information, dated October 9, 1998

57. Supplemental Response of Wisconsin Tissue Mills to USFWS CERCLA 104(e)
Request for Information, dated October 6, 1997

58. Response of City of Appleton, WI to USFWS CERCLA 104(e) Request for
Information, dated September 14, 1998

59. Response of City of Appleton, WI to USFWS CERCLA 104(e) Request for
Information, dated August 26, 1997

60. Response of Neenah-Menasha Sewerage Commission and Cities of Neenah and
Menasha, WI to USFWS CERCLA 104(e) Request for Information, dated September 29,
1997
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61. Response of Neenah-Menasha Sewerage Commission and Cities of Neenah and
Menasha, WI to USFWS CERCLA 104(e) Request for Information, dated November 20,
1998.

62. Response of City of De Pere, WI to USFWS CERCLA 104(e) Request for Information,
dated July 28, 1998

63. Response of City of De Pere, WI to USFWS CERCLA 104(e) Request for Information,
Request 5, dated July 28, 1998

64. Response of City of De Pere, WI to USFWS CERCLA 104(e) Request for Information,
Request 6, dated July 28, 1998

65. Response of City of De Pere, WI to USFWS CERCLA 104(e) Request for Information,
dated September 2, 1997

66. Response of Scherman Pulp & Paper to USFWS CERCLA 104(e) Request for
Information, dated April 27, 1999

67. Response of Consolidated Fibers to USFWS CERCLA 104(e) Request for Information,
dated April 28, 1999

68. Response of Pioneer Paper Stock Co. to USFWS CERCLA 104(e) Request for
Information, dated April 28, 1999

69. Response of Panhandle Recycling to USFWS CERCLA 104(e) Request for
information, dated April a, 1999

70. Response of Donco Paper Supply Co. to USFWS CERCLA 104(e) Request for
Information, dated April 30, 1999

71. Response of FLOM Corp. to USFWS CERCLA 104(e) Request for Information, dated
May 18, 1999

72. Response of Paper Recycling Inc. to USFWS CERCLA 104(e) Request for Information,
dated May 19, 1999

73. Response of Batliner Paper Stock Co to USFWS CERCLA 104(e) Request for
Information, dated May 26, 1999

74. Response of Continental Paper Grading Co. to USFWS CERCLA 104(e) Request for
Information, dated May 28, 1999

75. Response of National Fiber Supply Co. to USFWS CERCLA 104(e) Request for
Information, dated June 4, 1999

76. Response of Peltz Group Inc. to USFWS CERCLA 104(e) Request for Information,
dated June 9, 1999

77. Response of Louis Padnos Iron & Metal Co. to USFWS CERCLA 104(e) Request for
Information, dated June 7, 1999
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78, Response of Golper Supply Co. to USFWS CERCLA 104(e) Request for Information,
dated May 4, 1999

79. Response of Royal Paper Stock Co. to USFWS CERCLA 104(e) Request for
Information, dated June 16, 1999

80. Response of Buffalo Paperboard Corp. to USFWS CERCLA 104(e) Request for
Information, dated June 14, 1999

81. Response of IVEX Packaging Corp. to USFWS CERCLA 104(e) Request for
Information, dated June 25, 1999

82. Response of Mead Corp. to USFWS CERCLA 104(e) Request for Information, dated
June 25, 1999

83. Response of Jefferson Smurfit Corp. to USFWS CERCLA 104(e) Request for
Information, dated June 18, 1999.

84. Response of 3M to USFWS CERCLA 104(e) Request for Information, dated
June 28, 1999
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STATEMENT OF WORK

FOR COMPLETION OF PHASE 2A OF THE REMEDIAL ACTION FOR

OPERABLE UNITS 2, 3 , 4 AND 5 AT THE

LOWER FOX RIVER AND GREEN BAY srrE
BROWN, OUTAGAMIE, AND WINNEBAGO COUNTIES, WISCONSIN

I. PURP OSE

This Statement of Work for completion of Phase 2A of the remedia l action (the

"Phase 2A SOW") specifies requirements for performance of certa in response activities

re lating to Operable Units ( "OUs") 2, 3, 4 and 5 at the Lower Fox River and Green Bay

Site (the "Site " ) between the Effective Date of the accompanying Administrative Order

for Remedia l Action (the "Order" ) and December 31, 2008.

The se lected remedy for OUs 2-5 at the Site is set forth in two Records of

Decision and a Record of Decision Amendment issued by the U.S. Environmenta l

Protection Agency ( "U.S. EPA") and the Wisconsin Department of Natura l Resources

( "WDNR"). The Record of Decision for OUs 1 and 2 at the Site was signed in

December 2002 (the "2002 ROD"), and the origina l Record of Decision for OUs 3-5 at

the Site was signed on June 30, 2003 (the "2003 ROD"). A Record of Decision

Amendment, signed June 26, 2007 (the "2007 ROD Amendment " ), modified certa in

aspects of the se lected remedy for OUs 2-5. The 2002 ROD, the 2003 ROD, and the

2007 ROD Amendment are collective ly referred to here in as the "RODs" .

The remedia l design for OUs 2-5 is be ing prepared under a separate Settlement

Agreement and Administrative Order on Consent, captioned In re Lower Fox River and 

Green Bay Site , U.S. EPA Region 5, CERCLA Docket No. V-W-'04-C-781 (the "RD

Settlement Agreement " ). The remedia l design work is continuing under the RD

Settlement Agreement, so this Phase 2A SOW and the accompanying Order do not

address remedia l design requirements for OUs 2-5. However, in performing the work

under the Order and this Phase 2A SOW, the Affected Respondents sha ll coordinate

the ir activities with the activities be ing performed under the RD Settlement Agreement,
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and all work to implement this Phase 2A SOW shall be consistent with all plans that are

prepared and approved under the RD Settlement Agreement.
EPA and WDNR previously determined that the remedial action for OUs 2-5

should be conducted in two main phases to expedite the response in a particular area
known as the "Phase 1 Project Area." The Phase 1 Project Area is just downstream
from the De Pere dam, along the west bank of the Lower Fox River, near the City of
Green Bay. Phase 1 of the remedial action addresses PCB-contaminated sediments in
that area, which have especially high PCB concentrations. EPA and WDNR concluded
that the accelerated removal of PCBs in that area would therefore have significant
benefits to the environment and public health. Phase 1 of the remedial action is
currently being implemented under a Consent Decree in the case captioned United 
States and the State of Wisconsin v. NCR Corporation and Sonoco-U.S. Mills, Inc.,
Case No. 06-C-484 (E.D. Wis.). All remaining elements of the remedial action in OUs
2-5 will be implemented in Phase 2.

The Statement of Work that accompanies the RD Settlement Agreement
recognizes that many elements of the remedial action for OUs 2-5 will be designed in a
traditional, stepwise fashion (i.e., through sequential development of a Preliminary
Design, Intermediate Design, Pre-Final Design, and Final Design), but it also specifies
that certain other elements of. remedial action that require long lead time planning shall
be designed on an expedited basis, as necessary to permit commencement of full-scale
sediment remediation for Phase 2 of the OU 2-5 remedial action at the start of the 2009
construction season. A specific plan and schedule for designing all elements of the
remedial action that require long lead time planning will be set forth in an RD Work Plan
Addendum that is due to be submitted on December 31, 2007. That plan and schedule
must be designed to permit commencement of full-scale sediment remediation for
Phase 2 of the OU 2-5 remedial action at the start of the 2009 construction season,
such that sediment remediation occurs throughout the 2009 construction season. Full-
scale sediment remediation will then continue throughout subsequent years, until
completion of construction of the OU 2-5 remedial action.

To adhere to that project schedule, the Affected Respondents will need to
perform significant preparatory activities in 2008. EPA and WDNR have therefore
determined that Phase 2 of the OU 2-5 remedial action hould be subdivided and
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•

staged as follows: (i) Phase 2A consists of work to be performed before the end of
2008, in preparation for the commencement and continuation of full-scale sediment
rennediation within OUs 2-5; (ii) Phase 2B comprises all remaining work to implement
the OU 2-5 remedial action (such as the performance of full-scale sediment remediation
in 2009 and subsequent years) and other related response activities (such as operation
and maintenance and long-term monitoring activities). Section III of this Phase 2A
SOW identifies the tasks that the Affected Respondents shall perform to implement the
Phase 2A Work as required by Paragraph 46 and other corresponding provisions of the
Order. Any and all remedial action work that is commenced under this Phase 2A SOW

• but not completed in Phase 2A shall be completed during Phase 2B pursuant to the
Order and the separate Statement of Work for Phase 2B.

II. THE REMEDIAL ACTION 
The accompanying Order requires the Affected Respondents to implement all

aspects of the remedy for OUs 2-5 as necessary to meet the Performance Standards
and specifications set forth in the RODs, as summarized below.

THE REMEDY IN 0U2 (EXCLUDING DEPOSIT DD). This portion of the remedy was
unchanged by the 2007 ROD Amendment. The selected remedy is Monitored Natural
Recovery ("MNR"). An institutional control plan and a long-term monitoring plan for
PCB levels and possibly for mercury levels in water, sediment, and biota will be
developed during the remedial design process, and the Affected Respondents will need
to implement such institutional controls and long-term monitoring plans as part of the
remedial action

THE REMEDY IN 0U2 (DEPosiT DD), 0U3, 0U4, AND 0U5 (RIVER MOUTH). In these
areas, the 2007 ROD Amendment adopted sediment dredging as the primary remedial
approach for sediments exceeding the 1.0 ppm PCB Remedial Action Level ("RAL"),
but permitted the use of other alternative remedial approaches (i.e., a combination of
dredging and capping, capping alone, and/or placement of a sand cover) if certain
performance standards specified by the 2007 ROD Amendment are met. The short-
term and long-term objectives of the Amended Remedy include: removing and
containing PCB-contaminated sediment in each OU to meet the RAL performance
standard and/or the SWAG goal upon construction completion, as set forth in the 2007
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ROD Amendment; achieving further reductions in PCB surface water and sediment
concentrations through natural recovery processes; achieving corresponding reductions
in PCB levels in the water column and in fish tissue; and ensuring improvement in PCB
levels in surface water at the Site through long-term operation and maintenance and
institutional controls. Pursuant to the accompanying Order, the Affected Respondents
will need to perform all required sediment remediation in OUs 2-5 using the primary
remedial approach and alternative remedial approaches in accordance with the RODs.

T H E REME D Y IN 0 U 5 (EXCLU D I N G T H E R I VER M O UT H ) . This portion of the remedy

was unchanged by the 2007 ROD Amendment. The selected remedy is MNR. An
institutional control plan and a long-term monitoring plan for PCB levels and possibly for
mercury levels in water, sediment, and biota will be developed during the remedial
design process, and the Respondents will need to implement such institutional controls
and long-term monitoring plans as part of the remedial action

As discussed below, some aspects of the OU 2-5 remedial action shall be
performed under this Phase 2A SOW and all other elements of the overall remedy will
be performed under a separate Statement of Work for Phase 2B of the Remedial
Action (the "Phase 2B SOW").

I I I . T H E P H ASE 2 A W O R K

A . Ti m in g

The Affected Respondents shall commence the work required by this Phase 2A
SOW by no later than the Effective Date of the Order and shall continue such work
through December 31, 2008 (the "Phase 2A Performance Period").

B . Scop e o f t h e Ph ase 2 A W or k a n d t h e Ph ase 2 A W or k Pla n

This Phase 2A SOW requires the Affected Respondents to perform all
preparatory activities and all other elements of the remedial action that need to be
performed during the Phase 2A Performance Period in order to permit commencement
of full-scale sediment remediation at the start of the 2009 construction season, such
that sediment remediation occurs throughout the 2009 construction season (hereinafter
the "Phase 2A Work").

The Affected Respondents sha prepare a work plan that establishes detailed
plans and schedules for performance of all elements of the Phase 2A Work (hereinafter
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the "Phase 2A Work Plan"), and shall submit that work plan to U.S. EPA and WDNR in
accordance with Paragraph 49 of the Order and the schedule specified by Section IV of
this Phase 2A SOW. The Phase 2A Work Plan shall include, but shall not be limited to,
plans and schedules for:

Taking all necessary steps during the Phase 2A Performance Period to
procure required equipment (including entering into required contracts and
making arrangements for timely delivery and installation), in order to ensure that
such equipment will be available as needed for the Phase 2B Work, including:

Taking all necessary steps to procure any and all equipment that
will be required for commencement of full-scale sediment remediation at
the start of the 2009 construction season (such as any dewatering and
water treatment equipment that would be used at the start of the 2009
construction season), to the extent that such equipment needs to be
ordered and/or purchased during the Phase 2A Performance Period to
ensure timely availability for Phase 2B;

Taking all necessary steps to procure any and all equipment that
will be required for continuation of full-scale sediment remediation
throughout the 2009 construction season and throughout subsequent
years (such as any other dewatering and/or water treatment equipment
that would be used later in the 2009 construction season or in 2010), to
the extent that such equipment needs to be ordered and/or purchased
during the Phase 2A Performance Period to ensure timely availability in
Phase 2B;

Securing on-shore staging areas and performing staging site preparation
work and associated infrastructure construction (including entering into required
contracts) in order to ensure that such staging areas will be ready as needed for
the Phase 2B Work, including:

Securing and preparing any staging areas that will be used for full-
scale sediment remediation at the start of the 2009 construction season;

Securing and preparing any staging areas that will be used for
continuation of full-scale sediment remediation throughout the 2009
construction season and throughout subsequent years, to the extent that
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such staging areas need to be prepared during the Phase 2A
Performance Period to ensure timely availability in Phase 2B;
Developing landfill facilities and/or procuring landfill space for disposal of

sediment to be dredged under the RODs (including entering into required
contracts), including:

Developing landfill facilities and/or procuring landfill space for
disposal of all sediment to be dredged during the 2009 construction
season;

Developing landfill facilities and/or procuring landfill space for
disposal of sediment to be dredged subsequent years, to the extent that
such disposal arrangements need to be made during the Phase 2A
Performance Period to ensure timely disposal of dredged sediment in
Phase 2B;
Completing site surveys (including in-water and upland archaeological

surveys in all pertinent areas near OUs 2-5); and
Obtaining all access agreements required for performance of the Phase

2A Work, as described by Paragraph 71 ofthe Order.
The Phase 2A Work Plan shall also include a description of qualifications of key
personnel performing the Phase 2A Work, including contractor personnel.

C. Other Phase 2A Work Requirements
1. Phase 2A Health and Safety Plan

The Affected Respondents shall prepare a Health and Safety Plan for the Phase
2A Work, and shall submit that Plan to U.S. EPA and WDNR in accordance with
Paragraph 49 of the Order and the schedule specified by Section IV of this Phase 2A
SOW. The Plan shall be designed to protect on-site personnel and area residents from
physical, chemical and all other hazards posed by activities conducted as part of the
Phase 2A Work. The Affected Respondents shall perform the Phase 2A Work in
accordance with the approved Phase 2A Health and Safety Plan.

2. Phase 2A Contingency Plan
The Affected Respondents shall prepare a Contingency Plan for the Phase 2A

Work, and shall submit that Plan to U.S. EPA and WDNR in accordance with
Paragraph 49 of the Order and the schedule specified by Section IV of this Phase 2A
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SOW. The Plan shall describe procedures to be followed in the event of an accident or
emergency related to the Phase 2A Work. The Plan shall include, at a minimum, the
following: (i) the name of the person or entity responsible for responding in the event of
an emergency incident; (ii) plans for meeting with the local community, including local,
State and Federal agencies involved in the remedial action, as well as local emergency
squads and hospitals; and (iii) first aid medical information. The Affected Respondents
shall perform the Phase 2A Work in accordance with the approved Phase 2A
Contingency Plan.

3. Phase 2A Construction Quality Assurance Project Plan
The Affected Respondents shall prepare a Construction Quality Assurance

Project Plan for the Phase 2A Work activities to be performed at the Site, and shall
submit that Plan to U.S. EPA and WDNR in accordance with Paragraph 49 of the Order
and the schedule specified by Section IV of this Phase 2A SOW. The Plan shall
describe the site-specific components of the quality assurance program that the
Affected Respondents shall use to ensure that the completed project meets or exceeds
all design criteria, plans, and specifications. The Affected Respondents shall perform
the Phase 2A Work in accordance with the approved Phase 2A Construction Quality
Assurance Project Plan.

4.. Site Surveys Report
The Affected Respondents shall prepare a Site Surveys Report, and shall submit

that report to U.S. EPA and WDNR in accordance with Paragraph 49 of the Order and
the schedule specified by Section IV of this Phase 2A SOW. The Site Surveys Report
shall provide a description of the results of the site surveys conducted under the Phase
2A Work Plan (including in-water and upland archaeological surveys in all pertinent
areas near OUs 2-5) and a description of any required historic preservation measures.

5. Community Relations Support
U.S. EPA shall implement a community relations program. The Affected

Respondents shall cooperate with the U.S. EPA and at the request of U.S. EPA, shall
participate in the preparation of appropriate information to be disseminated by U S.
EPA to the public. At the request of U.S. EPA, the Affected Respondents shall
participate in public meetings that may be held or sponsored by U.S. EPA to explain
activities at or concerning the Site.
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Community re lations support will be consistent with Superfund community

re lations policy, as stated in the "Guidance for Implementing the Superfund Program"

and Community Re lations in Suberfund - A handbook.

6 .�Progress R e por ts

The Affected Respondents sha ll submit monthly progress reports on the Phase

2A Work pursuant to Paragraph 63 of the Order.

D .�I m ple m e n t a t io n o f t h e Ph ase 2 A W or k

The Affected Respondents sha ll implement the Phase 2A Work in accordance

with the RODs, this Phase 2A SOW, and the plans and schedules conta ined in the

approved Phase 2A Work Plan.

I V . SUMMARY O F MAJO R M I LEST O N ES A N D D EA DL I N ES 

A summary of certa in major milestones for the Phase 2A Work is presented

be low . The Affected Respondents sha ll adhere to the following schedule unless it is

modified in writing by U.S. EPA's Remedia l Project Manager.
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Milestone Schedule

Monthly Progress Reports Due on a monthly basis, as described in the
Order

Draft Phase 2A Work Plan Due by no later than December 31, 2007

Final Phase 2A Work Plan Due no later than 21 calendar days after receipt
of U.S. EPA's comments on the Draft Phase 2A
Work Plan

Phase 2A Health and Safety Plan
and
Phase 2A Contingency Plan

Due no later than 45 calendar days after receipt
of U.S. EPA's comments on the Draft Phase 2A
Work Plan

Site Surveys Report Due by no later than November 30, 2008

Performance of all other elements
of the Phase 2A Work

Due to be performed in accordance with the
schedule contained in the approved Phase 2A
Work Plan

End of the Phase 2A Performance
Period

December 31, 2008

_
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STATEME N T O F W O R K

F O R C O MPLET I O N O F P H ASE 2 B O F T H E REME D I AL ACT I O N

A N D O T H ER RELATE D RESP O NSE ACT I V I T I ES F O R

O PERA BLE U N I TS 2 , 3 , 4 A N D 5 AT T H E

LO W ER F O X R I VER A N D G REE N B AY S I TE

BR O W N , O UTA G AM I E , A N D W I N N EB A G O C O U N T I ES , W I SC O NS I N

I .�PURP OSE

This Statement of Work for completion of Phase 2B of the remedia l action and

other re lated response activities (the "Phase 2B SOW") specifies requirements u n d e r

the accompanying Administrative Order for Remedia l Action (the "Order" ) for

performance of certa in response activities re lating to Operable Units ( "OUs") 2, 3, 4 and

5 at the Lower Fox River and Green Bay Site (the "Site " ) between August 15, 2008 and

the completion of the work in OUs 2-5.

The se lected remedy for OUs 2-5 at the Site is set forth in two Records of

Decision and a Record of Decision Amendment issued by the U.S. Environmenta l

Protection Agency ( "U.S. EPA") and the Wisconsin Department of Natura l Resources

( "WDNR"). The Record of Decision for OUs 1 and 2 at the Site was signed in

December 2002 (the "2002 ROD"), and the origina l Record of Decision for OUs 3-5 at

the Site was signed on June 30, 2003 (the "2003 ROD"). A Record of Decision

Amendment, signed June 26, 2007 (the "2007 ROD Amendment " ), modified certa in

aspects of the se lected remedy for OUs 2-5. The 2002 ROD, the 2003 ROD, and the

2007 ROD Amendment are collective ly referred to here in as the "RODs" .

The remedia l design for OUs 2-5 is be ing prepared under a separate Settlement

Agreement and Administrative Order on Consent, captioned In re Lower Fox River and 

Green Bay Site , U.S. EPA Region 5, CERCLA Docket No. V-W-'04-C-781 (the "RD

Settlement Agreement " ). The remedia l design work is continuing under the RD

Settlement Agreement, so this Phase 2B SOW and the accompanying Order do not

address remedia l design requirements for OUs 2-5. However, in performing the work
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under the Order and this Phase 2B SOW, the Affected Respondents shall coordinate
their activities with the activities being performed under the RD Settlement Agreement,
and all work to implement this Phase 2B SOW shall be consistent with all plans that are
prepared and approved under the RD Settlement Agreement.

EPA and WDNR previously determined that the remedial action for OUs 2-5
should be conducted in two main phases to expedite the response in a particular area
known as the "Phase 1 Project Area." The Phase 1 Project Area is just downstream
from the De Pere dam, along the west bank of the Lower Fox River, near the City of
Green Bay. Phase 1 of the remedial action addresses PCB-contaminated sediments in
that area, which have especially high PCB concentrations. EPA and WDNR concluded
that the accelerated removal of PCBs in that area would therefore have significant
benefits to the environment and public health. Phase 1 of the remedial action is
currently being implemented under a Consent Decree in the case captioned United
States and the State of Wisconsin v. NCR Corporation and Sonoco-U.S. Mills, Inc.,
Case No. 06-C-484 (E.D. Wis.). All remaining elements of the remedial action in OUs
2-5 will be implemented in Phase 2.

The Statement of Work that accompanies the RD Settlement Agreement
recognizes that many elements of the remedial action for OUs 2-5 will be designed in a
traditional, stepwise fashion through sequential development of a Preliminary
Design, Intermediate Design, Pre-Final Design, and Final Design), but it also specifies
that certain other elements of remedial action that require long lead time planning shall
be designed on an expedited basis, as necessary to permit commencement of full-scale
sediment remediation for Phase 2 of the OU 2-5 remedial action at the start of the 2009
construction season. A specific plan and schedule for designing all elements of the
remedial action that require long lead time planning will be set forth in an RD Work Plan
Addendum that is due to be submitted on December 31, 2007. That plan and schedule
must be designed to permit commencement of full-scale sediment remediation for
Phase 2 of the OU 2-5 remedial action at the start of the 2009 construction season,
such that sediment remediation occurs throughout the 2009 construction season. Full-
scale sediment remediation will then continue throughout subsequent years, until
completion of construction of the OU 2-5 remedial action.
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To adhere to that project schedule, certain Affected Respondents will need to
perform significant preparatory activities in 2008. EPA and WDNR have therefore
determined that Phase 2 of the OU 2-5 remedial action should be subdivided and
staged as 'follows: (i) Phase 2A consists of work to be performed before the end of
2008, in preparation for the commencement and continuation of full-scale sediment
remediation within OUs 2-5; (ii) Phase 2B comprises all remaining work to implement
the OU 2-5 remedial action (such as the performance of full-scale sediment remediation
in 2009 and subsequent years) and other related response activities (such as operation
and maintenance and long-term monitoring activities). Section III of this Phase 2B
SOW identifies tasks that the Affected Respondents shall perform to implement the
Phase 2B Work as required by Paragraph 47 and other corresponding provisions of the
Order. Any and all remedial action work that is commenced under the separate
Statement of Work for Phase 2A, but not completed in Phase 2A, shall be completed
during Phase 2B pursuant to the Order and this Phase 28 SOW.

II. THE REMEDIAL ACTION 
The accompanying Order requires the Affected Respondents to implement all

aspects of the remedy for OUs 2-5 as necessary to meet the Performance Standards
and specifications set forth in the RODs, as summarized below.

THE REMEDY IN 0U2 (EXCLUDING DEPOSIT DD). This portion of the remedy was
unchanged by the 2007 ROD Amendment. The selected remedy is Monitored Natural
Recovery ("MNR"). An institutional control plan and a long-term monitoring plan for
PCB levels and possibly for mercury levels in water, sediment, and biota will be
developed during the remedial design process, and the Affected Respondents will need
to implement such institutional controls and long-term monitoring plans as part of the
remedial action

THE REMEDY IN 0U2 (DEPOSIT DD), 0U3, 0U4, AND 0U5 (RIVER MOUTH). In these
areas, the 2007 ROD Amendment adopted sediment dredging as the primary remedial
approach for sediments exceeding the 1.0 ppm PCB Remedial Action Level ("R L"),
but permitted the use of other alternative remedial approaches (i.e., a combination of
dredging and capping, capping alone, and/or placement of a sand cover) if certain
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performance standards specified by the 2007 ROD Amendment are met. The short-
term and long-term objectives of the Amended Remedy include: removing and
containing PCB-contaminated sediment in each OU to meet the RAL performance
standard and/or the SWAG goal upon construction completion, as set forth in the 2007
ROD Amendment; achieving further reductions in PCB surface water and sediment
concentrations through natural recovery processes; achieving corresponding reductions
in PCB levels in the water column and in fish tissue; and ensuring improvement in PCB
levels in surface water at the Site through long-term operation and maintenance and
institutional controls. Pursuant to the accompanying Order, the Affected Respondents
will need to perform all required sediment remediation in OUs 2-5 using the primary
remedial approach and alternative remedial approaches in accordance with the RODs.

THE REMEDY IN 0 U 5 (EXCLUDING THE RIVER MOUTH). This portion of the remedy
was unchanged by the 2007 ROD Amendment. The selected remedy is MNR. An
institutional control plan and a long-term monitoring plan for PCB levels and possibly for
mercury levels in water, sediment, and biota will be developed during the remedial
design process, and the Respondents will need to implement such institutional controls
and long-term monitoring plans as part of the remedial action

As discussed below, some aspects of the OU 2-5 remedial action will be
performed under a separate Statement of Work for Phase 2A (the "Phase 2A SOW")
and all other elements of the overall remedy will be performed under this Phase 2B
SOW.

III. THE PHASE 2B WORK•

A. Timing

The Affected Respondents shall commence the work required by this Phase 2B
SOW by no later than August 15, 2008 and shall continue such work until all
requirements.under the RODs have been met and the performance standards set forth
in the RODs have been achieved. Among other things, the Affected Respondents will
be required to prepare and submit a draft and final work plan for Phase 2B (hereinafter
the "Phase 2B Work Plan") by December 15, 2008, and the Affected Respondents will
need to implement the approved Phase 2B Work Plan and perform other aspects of
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Phase 2B of the remedia l action after the Phase 2A Performance Period ends on

December 31, 2008.

B . Scop e o f Ph ase 2 B W or k

This Phase 2B SOW requires the Affected Respondents to: (i) prepare and

submit a draft and fina l work plan for Phase 28 of the remedia l action (the "Phase 2B

Work Plan") and certa in other plans in accordance with the schedule specified by

Section IV of this Phase 2B SOW; (ii) continue and complete a ll preparatory activities

and a ll other remedia l action activities that were required to be commenced under the

Phase 2A SOW, but that were not completed during Phase 2A, after the Phase 2A

Performance Period ends on December 31, 2008; (iii) perform a ll rema ining aspects of

the remedia l action for OUs 2-5 in accordance with the RODs, Phase 2B Work Plan,

and this Phase 2B SOW; and (iv) perform a ll other response activities — such as

operation and ma intenance and long-term monitoring activities — specified by the

RODs, the Phase 2B Work Plan, and a ll pertinent plans approved under the RD

Settlement Agreement (here inafter the "Phase 2B Work"). The Phase 2B Work sha ll

include commencement of full-sca le sediment rennediation at the start of the 2009

construction season (such that sediment remediation occurs throughout the 2009

construction seasop), continuation of full-sca le 'sediment remediation throughout

subsequent years (until completion of construction of the OU 2-5 remedy), and

performance of operation and ma intenance and long-term monitoring activities (during

and after construction of the remedy, as required by the RODs, the Phase 2B Work

Plan, and a ll pertinent plans approved under the RD Settlement Agreement).

C .�T h e Ph ase 2 B W or k Pla n

The Affected Respondents sha ll prepare a Phase 2B Work Plan that establishes

deta iled plans and schedules for performance of a ll e lements of the Phase 28 Work,

and sha ll submit that work plan to U.S. EPA and WDNR in accordance with Paragraph

49 of the Order and the schedule specified by Section IV of this Phase 2B SOW. The

Phase 2B Work Plan sha ll include , but sha ll not be limited to, plans and schedules for:

Continuing and completing a ll preparatory activities and a ll other remedia l

action activities that were required to be commenced under the Phase 2A SOW,
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but that were not completed during Phase 2A, after the Phase 2A Performance
Period ends on December 31, 2008;

Implementing all aspects of the approved Final Design prepared under the
RD Settlement Agreement, including:

Providing an overall schedule for performing all aspects of the
remedial action in OUs 2-5, with dates for major interim milestones and for
completing construction of the remedy;

Providing detailed plans for performing the remedial action over
multiple construction seasons, with dredging, capping, and cover target
quantities broken out by season, OU, and OU sub-area (such as dredge
management unit);

Providing a detailed description of sediment load out,
transportation, and disposal plans; and
Implementing all aspects of the approved Final Operation, Maintenance

and Monitoring Plan and the approved Final Long-Term Monitoring Plan
prepared under the RD Settlement Agreement.

The Phase 2B Work Plan shall also include a description of qualifications of key
personnel performing the Phase 2B Work, including contractor personnel.

D . O t h e r Ph ase 2 B W or k R e q u ir e m e n ts

1 . Ph ase 2 B H e a l t h a n d Sa f e t y Pl a n

The Affected Respondents shall prepare a Health and Safety Plan for the Phase
2B Work, and shall submit that Plan to U.S. EPA and WDNR in accordance with
Paragraph 49 of the Order and the schedule specified by Section IV of this Phase 2B
SOW. The Plan shall be designed to protect on-site personnel and area residents from
physical, chemical and all other hazards posed by activities conducted as part of the
Phase 2B Work, and shall cover health and safety matters not addressed by the
Community Health and Safety Plan that will be prepared pursuant to the RD Settlement
Agreement. The Affected Respondents shall perform the Phase 2B Work in
accordance with the approved Phase 2B Health and Safety Plan.

2 . F in a nci a l Assur a nce

By no later than January 15, 2009, the Affected Respondents shall comply with
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the financial assurance requirements specified by Subparagraph 70.c of the Order.

3. Access Agreements
By no later than January 15, 2009, the Affected Respondents shall obtain all

access agreements required for performance of the Phase 2B Work, as described by
Paragraph 71 of the Order.

4. Community Relations Support
U.S. EPA shall implement a community relations program. The Affected

Respondents shall cooperate with the U.S. EPA and at the request of U.S. EPA, shall
participate in the preparation of appropriate information to be disseminated by U.S.
EPA to the public. At the request of U.S. EPA, the Affected Respondents shall
participate in public meetings that may be held or sponsored by U.S. EPA to explain
activities at or concerning the Site

Community relations support will be consistent with Superfund community
relations policy, as stated in the "Guidance for Implementing the Superfund Program"
and Community Relations in Superfund - A handbook.

5. Progress Reports
The Affected Respondents shall submit monthly progress reports on the Phase

2B Work pursuant to Paragraph 60 of the Order. Upon request by U.S. EPA, the
Affected Respondents shall also provide more frequent progress reports (e.g., daily
and/or weekly reports on sediment remediation progress and production).

E. Implementation of the Phase 2B Work
The Affected Respondents shall implement the Phase 2B Work in accordance

with the RODs, this Phase 2B SOW, and the plans and schedules contained in the
approved Phase 2B Work Plan. The Affected Respondents also shall perform the
Phase 2B Work in accordance with all pertinent plans approved under the Phase 2A
SOW and the RD Settlement Agreement, including: (i) the Final Design; (ii) the Phase
2A Health and Safety Plan; (iii) the Phase 2A Contingency Plan; (iv) the Phase 2A
Construction Quality Assurance Project Plan; (v) the Community Health and Safety
Plan prepared under the RD Settlement Agreement; (vi) the Contingency Plan prepared
under the RD Settlement Agreement; (vii) the Construction Quality Assurance Project
Plan prepared under the RD Settlement Agreement; (viii) the Mitigation Plan prepared

Appendix 3 — Page 7
Case 1:10-cv-00910-WCG   Filed 10/14/10   Page 63 of 69   Document 1-1



under the RD Settlement Agreement; (ix) the Institutiona l Control Implementation and

Assurance Plan; (x) the Sediment Remova l Verification/Capping and Covering Plan; (xi)

the Operation, Ma intenance , and Monitoring Plan; and (xii) the Long-Term Monitoring

Plan.

I V . SUMMARY O F MAJO R M I LEST O N ES A N D D EA DL I N ES 

A summary of major milestones for the Phase 2B Work is presented be low . The

Affected Respondents sha ll adhere to the following schedule unless it is modified in

writing by U.S. EPA's Remedia l Project Manager.
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Milestone Schedule

Monthly Progress Reports Due on a monthly basis, as described in the
Order

Draft Phase 2B Work Plan Due by no later than October 1, 2008

Final Phase 2B Work Plan Target Date: December 15, 2008

Due Date: Due no later than 30 calendar days
after receipt of U.S. EPA's comments on the
Draft Phase 2B Work Plan

Final Phase 2B Health and Safety
Plan

Due by no later than December 15, 2008

Deadline for compliance with
financial assurance requirements
under Subparagraph 70.c of the
Order

January 15, 2009

Deadline for obtaining access
agreements under Paragraph 71 of
the Order

January 15, 2009

Performance of all other elements
of the Phase 2B Work

Due to be performed in accordance with the
schedule contained in the approved Phase 2B
Work Plan
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Modification to Appendix 3 of the Administrative Order for Remedial Action: 
Revised “Summary of Major Milestones and Deadlines” for Phase 2B Work 

(current as of October 14, 2010) 
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SOW Deliverables Schedule for Phase 2B – modified September 11, 2008  

Administrative Order V-W-08-C-885 

 

 

1

1

 
Milestone Schedule 
 
Monthly Progress Reports Due on a monthly basis, as described in the Order 

 
 
  

Draft Phase 2B Work Plan for 2009 
Remedial Action (replaces the Phase 
2B Work Plan; including a detailed 
description of remedial actions to be 
completed in 2009, and a general 
overview of the scope and sequencing 
of remaining Phase 2B remedial 
actions) 
 

Target Date:  December 31, 2008 
 
Due Date:  No later than one hundred forty (140) 
days after approval of the RD Intermediate Design, 
Volume 1 
 

 
Final Phase 2B Work Plan for 2009 
Remedial Acton (addressing 
Response Agency comments on the 
Draft Phase 2B Work Plan) 
 

Target Date:  February 15, 2009 
 
Due Date: Due no later than 30 calendar days after 
receipt of U.S. EPA’s comments on the Draft Phase 
2B Work Plan for 2009 Remedial Action 
 

Final Phase 2B Health and Safety 
Plan 

Target Date:  December 31, 2008 
 
Due Date:  No later than one hundred forty (140) 
days after approval of the RD Intermediate Design, 
Volume 1 
 

Deadline for compliance with financial 
assurance requirements under 
Subparagraph 70.c of the Order 
 

January 15, 2009 

Deadline for obtaining access 
agreements under Paragraph 71 of 
the Order 
 

January 15, 2009 
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SOW Deliverables Schedule for Phase 2B – modified September 11, 2008  

Administrative Order V-W-08-C-885 

 

 

2

2

 
Draft Phase 2B Annual Work Plans for 
Remedial Action (including a detailed 
description of remedial actions to be 
completed in the next construction 
season, and a summary of adaptive 
management elements) 
 

Due by no later than: January 31 of each year, 
beginning in 2010 
 
 

 
Final Phase 2B Annual Work Plans for 
Remedial Acton (addressing 
Response Agency comments on the 
Draft Phase 2B Annual Work Plans for 
Remedial Action) 
 
 

Target Date:  March 15 of each year, beginning in 
2010 
 
Due Date: Due no later than 30 calendar days after 
receipt of U.S. EPA’s comments on the Draft Phase 
2B Annual Work Plans for Remedial Action 
 

Performance of all other elements of 
the Phase 2B Work 

Due to be performed in accordance with the schedule 
contained in the approved Phase 2B Work Plan for 
2009 Remedial Action 
 

 
 

Case 1:10-cv-00910-WCG   Filed 10/14/10   Page 69 of 69   Document 1-1



! JS 44   (Rev. 12/07)                                     CIVIL COVER SHEET
The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law,  except as provided
by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the purpose of initiating
the civil docket sheet.   (SEE INSTRUCTIONS ON THE REVERSE OF THE FO RM .)

Place an X in the appropriate Box:                         " Green Bay Division                                                                   " Milwaukee Division

I. (a) PLAINTIFFS DEFENDANTS

(b)   County of Residence of First Listed Plaintiff County of Residence of First Listed Defendant

(EXCEPT IN U.S. PLAINTIFF CASES) (IN  U.S. PLAINTIFF CASES ONLY)

NOTE:   IN  LAND  CO NDEM NATION CASES, USE THE LOCATION OF THE

                LAND INVOLVED.

(c)   Attorney’s (Firm Name, Address, and Telephone Number)  Attorneys (If Known)

II.  BASIS OF JURISDICTION       (Place an “X” in O ne Box O nly) III.  CITIZENSHIP OF PRINCIPAL PARTIES(Place an “X” in One Box for Plaintiff

(For Diversity Cases Only)                                                     and One Box for Defendant) 

# 1   U .S. Government # 3 Federal Question                                                    PTF    DEF                                                       PTF    DEF

Plaintiff (U .S. Government Not a Party) Citizen of This State # 1 # 1 Incorporated or Principal Place # 4 # 4

of Business In This State

# 2   U .S. Government # 4  Diversity Citizen of Another State # 2 #  2 Incorporated and  Principal Place # 5 #  5

Defendant
(Indicate Citizenship of Parties in Item III)

of Business In Another State

Citizen or Subject of a # 3 #  3 Foreign Nation # 6 #  6

    Foreign Country

IV.  NATURE OF SUIT    (Place an “X” in One Box Only)

CONTRACT TORTS FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES

# 110 Insurance      PERSONAL INJURY       PERSONAL INJURY # 610 Agriculture # 422 Appeal 28 USC 158 # 400 State R eapportionment

# 120 M arine # 310 Airplane #  362 Personal Injury - # 620 Other Food & Drug # 423 W ithdrawal # 410 Antitrust

# 130 M iller Act # 315 Airplane Product   M ed. M alpractice # 625 Drug Related Seizure  28 USC 157 # 430 Banks and Banking

# 140 Negotiable Instrument  Liability # 365 Personal Injury  -  of Property 21 USC 881 # 450 Commerce

# 150 Recovery of O verpayment # 320 Assault, Libel &   Product Liability # 630 Liquor Laws PROPERTY RIGHTS # 460 Deportation

 & Enforcement of Judgment  Slander # 368 Asbestos Personal # 640 R.R. &  Truck # 820 Copyrights # 470 Racketeer Influenced and

# 151 M edicare Act # 330 Federal Employers’   Injury Product # 650 Airline Regs. # 830 Patent  Corrupt Organizations

# 152 Recovery of Defaulted  Liability   Liability # 660 Occupational # 840 Trademark # 480 Consumer Credit

 Student Loans # 340 M arine   PERSONAL PROPERTY   Safety/Health # 490 Cable/Sat TV

 (Excl. Veterans) # 345 M arine Product # 370 Other Fraud # 690 Other # 810 Selective Service

# 153 Recovery of Overpayment  Liability # 371 Truth in Lending LABOR SOCIAL SECURITY # 850 Securities/Commodities/

 of Veteran’s Benefits # 350 M otor Vehicle # 380 Other Personal # 710 Fair Labor Standards # 861 HIA (1395ff)  Exchange

# 160 Stockholders’ Suits # 355 M otor Vehicle  Property Damage  Act # 862 Black Lung (923) # 875 Customer Challenge

# 190 Other Contract  Product Liability # 385 Property Damage # 720 Labor/M gmt. Relations # 863 DIW C/DIW W  (405(g))  12 USC 3410

# 195 Contract Product Liability # 360 Other Personal  Product Liability # 730 Labor/M gmt.Reporting # 864 SSID Title XVI # 890 Other Statutory Actions

# 196 Franchise  Injury       &  Disclosure Act # 865 RSI (405(g)) # 891 Agricultural Acts

 REAL PROPERTY    CIVIL RIGHTS   PRISONER PETITIONS # 740 Railway Labor Act FEDERAL TAX SUITS # 892 Economic Stabilization Act

# 210 Land Condemnation # 441 Voting # 510 M otions to Vacate # 790 Other Labor Litigation # 870 Taxes (U .S. Plaintiff # 893  Environmental M atters

# 220 Foreclosure # 442 Employment  Sentence # 791 Empl. Ret. Inc.   or Defendant) # 894 Energy Allocation Act

# 230 Rent Lease &  Ejectment # 443 Housing/ Habeas Corpus:  Security Act # 871 IRS— Third Party # 895 Freedom of Information

# 240 Torts to Land Accommodations # 530 General  26 USC 7609  Act

# 245 Tort Product Liability # 444 W elfare # 535 Death Penalty IM M IG RA TIO N # 900Appeal of Fee Determination

# 290 All Other Real Property # 445 Amer. w/Disabilities - # 540 M andamus & Other # 462 Naturalization Application  Under Equal Access

Employment # 550 Civil Rights # 463 Habeas Corpus -  to Justice

# 446 Amer. w/Disabilities - # 555 Prison Condition Alien Detainee # 950 Constitutionality of

Other # 465 Other Immigration  State Statutes

# 440 Other C ivil Rights Actions

V.  ORIGIN
Transferred from
another district
(specify)

Appeal to District
Judge from
Magistrate
Judgment

   (Place an “X” in One Box Only)

# 1 Original
Proceeding

# 2 Removed from
State Court

#  3 Remanded from
Appellate Court

# 4 Reinstated or
Reopened

#  5 #  6 Multidistrict
Litigation

# 7

VI.  CAUSE OF ACTION

Cite the U.S. Civil Statute under which you are filing  (Do not cite jurisdictional statutes unless diversity):
 
Brief description of cause:

VII.  REQUESTED IN

        COMPLAINT:

# CHECK IF THIS IS A CLASS ACTION
UNDER F.R.C.P. 23

DEMAND $ CHECK YES only if demanded in complaint:

JURY DEMAND: # Yes # No

VIII.  RELATED CASE(S)

          IF ANY
(See instructions):

JUDGE DOCKET NUMBER

DATE SIGNATURE OF ATTORNEY OF RECORD

FOR OFFICE USE ONLY

RECEIPT # AM OUNT APPLYING IFP JUDGE M AG. JUDGE

✔

United States of America and the State of Wisconsin NCR Corporation, Appleton Papers Inc., et al.

Fulton County, Georgia

Randall M. Stone; Environmental Enforcement Section; U.S. Department of Justice;
P.O. Box 7611, Washington, DC 20044-7611; (202) 514-1308.

✔

✔

✔

Sections 106 and 107 of the Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 U.S.C. §§ 9606 and 9607.

Civil action seeking compliance with an administrative order, recovery of costs incurred in response to releases of hazardous substances, and damages for injuries to natural resources.

at least $263,000,000
✔

William C. Griesbach 08-C-00016

10/14/2010 s/ Randall M. Stone (Counsel for the United States of America)

Case 1:10-cv-00910-WCG   Filed 10/14/10   Page 1 of 2   Document 1-2



JS 44 Reverse  (Rev. 12/07)

INSTRUCTIONS FOR ATTORNEYS COMPLETING CIVIL COVER SHEET FORM JS 44

Authority For Civil Cover Sheet

The JS 44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and service of pleading or other papers as required
by law, except as provided by local rules of court.  This form, approved by the Judicial Conference of the United States in September 1974, is required for the use
of the Clerk of Court for the purpose of initiating the civil docket sheet.  Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil complaint
filed.  The attorney filing a case should complete the form as follows:

I. (a) Plaintiffs-Defendants.  Enter names (last, first, middle initial) of plaintiff and defendant.  If the plaintiff or defendant is a government agency, use only
the full name or standard abbreviations.  If the plaintiff or defendant is an official within a government agency, identify first the agency and then the official, giving
both name and title.

(b) County of Residence.  For each civil case filed, except U.S. plaintiff cases, enter the name of the county where the first listed plaintiff resides at the
time of filing.  In U.S. plaintiff cases, enter the name of the county in which the first listed defendant resides at the time of filing.  (NOTE: In land condemnation
cases, the county of residence of the “defendant” is the location of the tract of land involved.)

(c) Attorneys.  Enter the firm name, address, telephone number, and attorney of record.  If there are several attorneys, list them on an attachment, noting
in this section “(see attachment)”.

 II.  Jurisdiction.  The basis of jurisdiction is set forth under Rule 8(a), F.R.C.P., which requires that jurisdictions be shown in pleadings.  Place an “X” in one
of the boxes.  If there is more than one basis of jurisdiction, precedence is given in the order shown below.

United States plaintiff.  (1) Jurisdiction based on 28 U.S.C. 1345 and 1348.  Suits by agencies and officers of the United States are included here.

United States defendant.  (2) When the plaintiff is suing the United States, its officers or agencies, place an “X” in this box.

Federal question.  (3) This refers to suits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment to the
Constitution, an act of Congress or a treaty of the United States.  In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes precedence, and box
1 or 2 should be marked.

Diversity of citizenship.  (4) This refers to suits under 28 U.S.C. 1332, where parties are citizens of different states.  When Box 4 is checked, the citizenship of
the different parties must be checked.  (See Section III below; federal question actions take precedence over diversity cases.)

III.  Residence (citizenship) of Principal Parties.  This section of the JS 44 is to be completed if diversity of citizenship was indicated above.  Mark this section
for each principal party.

IV. Nature of Suit.  Place an “X” in the appropriate box.  If the nature of suit cannot be determined, be sure the cause of action, in Section VI below, is
sufficient to enable the deputy clerk or the statistical clerks in the Administrative Office to determine the nature of suit.  If the cause fits more than one nature of
suit, select the most definitive.

V.  Origin.  Place an “X” in one of the seven boxes.

Original Proceedings.  (1) Cases which originate in the United States district courts.

Removed from State Court.  (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.  When the petition
for removal is granted, check this box.

Remanded from Appellate Court.  (3) Check this box for cases remanded to the district court for further action.  Use the date of remand as the filing date.

Reinstated or Reopened.  (4) Check this box for cases reinstated or reopened in the district court.  Use the reopening date as the filing date.

Transferred from Another District.  (5) For cases transferred under Title 28 U.S.C. Section 1404(a).  Do not use this for within district transfers or multidistrict
litigation transfers.

Multidistrict Litigation.  (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. Section 1407.  When this
box is checked, do not check (5) above.

Appeal to District Judge from Magistrate Judgment.  (7) Check this box for an appeal from a magistrate judge’s decision.

VI. Cause of Action.  Report the civil statute directly related to the cause of action and give a brief description of the cause.  Do not cite jurisdictional statutes
unless diversity. Example: U.S. Civil Statute: 47 USC 553

Brief Description: Unauthorized reception of cable service

VII. Requested in Complaint.  Class Action.  Place an “X” in this box if you are filing a class action under Rule 23, F.R.Cv.P.

Demand.  In this space enter the dollar amount (in thousands of dollars) being demanded or indicate other demand such as a preliminary injunction.

Jury Demand.  Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases.  This section of the JS 44 is used to reference related pending cases if any.  If there are related pending cases, insert the docket numbers
and the corresponding judge names for such cases.

Date and Attorney Signature.  Date and sign the civil cover sheet.

Case 1:10-cv-00910-WCG   Filed 10/14/10   Page 2 of 2   Document 1-2


