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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA,
Plaintiff,
\2 Case No. 10-C-910
NCR CORP. and APPLETON PAPERS INC.,

Defendants.

DECISION AND ORDER

The Plaintiffs (“the government”) have entered into a number of settlements with several
parties. Generally, these settlements allocated payments in different amounts to the State of
Wisconsin, the Superfund, and the Natural Resource Damage Assessment and Restoration
(NRDAR) fund. (See, e.g., ECF No. 20 at 24-25.) In the upcoming trial, Defendant Glatfelter
proposes to establish that the allocations set forth in these settlements, and approved by this court,
over-allocated funds to natural resource damages (“NRDs”) and under-allocated funds to help pay
for contamination cleanup. In its view, this means the settlements that have been reached do not
reduce the remaining liability by the proper amount. The government has filed a motion in limine
seeking to exclude evidence on that score, arguing that the allocation of NRDs has already been
made in the settlements. In its view, Glatfelter should not get the opportunity to litigate matters that

have already been decided. For the reasons given below, the motion will be granted.
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Section 113(f)(2) of CERCLA provides as follows:

A person who has resolved its liability to the United States or a State in an

administrative or judicially approved settlement shall not be liable for claims for

contribution regarding matters addressed in the settlement. Such settlement does not
discharge any of the other potentially liable persons unless its terms so provide, but

it reduces the potential liability of the others by the amount of the settlement.

42 U.S.C. § 9613(H)(2).

Glatfelter’s argument relies on the last clause of that subsection. In its view, any settlement
with the United States “reduces the potential liability of the others by the amount of the settlement.”
Id. So far, this is not controversial. What the government disputes, however, is Glatfelter’s belief
that it may probe beneath the terms of the settlements reached to determine exactly how the
settlement funds should have been allocated.

As noted above, Glatfelter believes the settlements over-allocated funds to natural resource
damages and under-allocated funds to help pay for contamination cleanup. This is a costly error to
Glatfelter’s detriment because the funds allocated to natural resource damages do not “count” in
reducing the potential liability of non-settling parties under § 113(f)(2). Glatfelter therefore believes
the remaining share of potential liability is artificially large, meaning that Glatfelter (and others,
though they do not join in its motion) could be on the hook for more than their fair share of costs.
Glatfelter does not believe it should be bound by the settling parties’ allocation decisions, which it
views as somewhat arbitrary, and so a large part of its case is devoted to unpacking the settlements
and providing other evidence, including expert evidence, as to what the actual or true natural
resource damages should have been. It is that amount that should be used to reduce Glatfelter’s

liability, rather than the actual figure the settling parties reached. In support of this argument,

Glatfelter relies on CERCLA § 107(f)(1), which provides that “[t]here shall be no double recovery




under this chapter for natural resources damages . . .” 42 U.S.C. § 9607(f)(1). In Glatfelter’s view,
recovering more for natural resource damages would result in a double recovery. Attrial, therefore,
Glatfelter proposes to ensure that the government does not receive a double recovery by
demonstrating the proper amount of natural resource damages.

The government argues that its motion should be granted because otherwise Glatfelter would
be allowed to undo the consent decrees the court approved by re-litigating the “proper” allocation
for natural resource damages. It further argues that such arguments are barred by res
Jjudicata principles. The government’s analysis is correct. First, in 2014 Glatfelter itself appeared
to have recognized that funds allocated to NRDs would be forever “lost,” rather than subject to
some further reallocation proceeding. It wrote: “Glatfelter maintains its belief that the payments
of NRDs under the consent decrees may very well result in an overpayment of NRD recoveries.
That overpayment will effectively be lost to the remaining defendants; it will not offset any costs
or damages for which those remaining defendants might be liable.” (ECF No. 938 at 4.) It
continued, “However, Glatfelter expects its fair share of those costs and damages ultimately to be
relatively low, so Glatfelter’s likely share of the overpayment is probably small relative to the likely
high cost to Glatfelter of litigating the NRD claim. Further, Glatfelter generally shares Plaintiffs’
interest in getting to a final judgment in this case promptly and efficiently. Accordingly, Glatfelter
will not oppose the entry of the consent decrees.” (Id.) Glatfelter’s present position appears to be
sharply at odds with these sentiments.

Regardless of its past litigation position, there is no precedent for Glatfelter’s view that
settlement allocations are subject to re-litigation after the fact. If the question of the “proper”

allocation of natural resource damages were subject to a later trial, there would seem to be little




point in allocating those damages as part of any settlement. The exercise in allocation is made by
the settling parties, with the non-settling parties able to provide comments (which Glatfelter did).
The settlement must then be approved by the court. The time for allocating settlement funds has
long passed.

Third, the statutory hook on which Glatfelter relies does not resurrect the allocation issue.
It is true that the statute says there shall be no double recoveries for natural resource damages. 42
U.S.C. § 9607(f)(1). But all this means is that the different government trustees may not go after
the same parties to recover the same natural resources damages. “If there is a later disagreement
between the co-trustees, that disagreement would have to be resolved by successive litigation
between the trustees, but it could in no way affect the liability of the responsible party or parties.”
United States v. Asarco Inc., 471 F. Supp. 2d 1063, 1068 (D. Idaho 2005). This means a defendant
is protected from being sued twice for the same natural resource damages; it does not suggest that
a defendant may litigate the allocation of natural resource damages following a settlement that
allocated those same damages. In short, even if more funds are allocated to NRDs than might
otherwise be warranted, that does not mean the government has obtained a double recovery.

Finally, Glatfelter’s expansive reading of the double-recovery bar ignores the plain language
of § 113(f)(2), which provides that settlements “reduce[] the potential liability of the others by the
amount of the settlement.” The language of 113(f)(2) thus links any reduction in Glatfelter’s
liability to “the amount of the settlement,” which can only mean the actual dollar value of the
settlement, not some abstract amount that could be litigated later. The amount of the settlement is
the amount of the settlement. Akzo Nobel Coatings, Inc. v. Aigner Corp., 197 F.3d 302, 308 (7th

Cir. 1999) (section 113(f)(2) “reduces third-party claims by the actual cash value of settlements




reached with governmental bodies.”) Moreover, by definition, settlements are compromises that
do not necessarily reflect a “correct” allocation of funds; instead, they are the product of a number
of judgments, or guesses, about what the evidence might eventually show and how a judge might
rule. By linking the liability reduction to a “settlement,” Congress was acknowledging that fact and
cutting off any notion that parties were entitled to obtain a liability reduction through some more
searching inquiry or separate trial about the “true” value of NRDs, as opposed to the negotiated
valuation. The settlement is the definitive fact that governs any reduction in liability Glatfelter
might ultimately enjoy. This does not mean that settling parties and the government have the ability
to concoct settlement allocations out of thin air. Settlements are subject to public comment and
court approval. What it means, simply, is that a non-settler’s liability is reduced by the amount of
the settlement, not the amount that party thinks the settlement should have been.

The motion to exclude evidence pertaining to any overpayment of natural resource damages
is therefore GRANTED.

SO ORDERED this 3rd day of January, 2017.

/s William C. Griesbach

William C. Griesbach, Chief Judge
United States District Court
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA and
THE STATE OF WISCONSIN,

Plaintiffs,
V. Case No. 10-C-910
NCR CORPORATION, et al.,

Defendants.

DECISION AND ORDER APPROVING REVISED CONSENT DECREE

The United States and State of Wisconsin lodgproposed consent decree they negotiated
with NCR Corporation and Appvion, Inc., withreti€ourt and then published notice of the propgsed
settlement in the Federal Register. 82 Fed. R862 (Jan. 23, 2017). In the governments’ view,
the proposed consent decree, as recently revised, will settle the overwhelming majority of
outstanding issues relating to the cleanup of the Lower Fox River. Following a public comment
period, the plaintiff governments, joined by N&Rd Appvion, have now moved for court approyal
of the settlement. Only one of the remaining defendants, P.H. Glatfelter Company, gpposes
approval of the revised consent decree. Forgasons given below, the motion will be granted.

I. BACKGROUND

This case is one of two cases before the Court involving the effort to remediate the pollution

of the Lower Fox River caused by the dischargebfchlorinated biphenyls (PCBs), a highly toxic

organic compound which was used from 1952931 in the production of carbonless copy paper

(CCP), a product developed and sold exclklgiboy NCR Corporation. The cleanup, which|is
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ongoing, was anticipated to be the largest environmental dredging project ever undertak

bn. The

first case, th&Vhitingcase or contribution action (Cade. 08-C-016), was commenced by NCR

and Appleton Papers, Inc., (now Appvion, Inc.2008 in an effort to force other entities the E

had identified as potentially responsible parties (§R® contribute to the cost of the clean-u

PA

D.

This second action, the enforcement action, was commenced by the United States and th¢ State c

Wisconsin against NPR, Appleton Papers am#ioPRPs to enforce the EPA’s Administrat

Order for Remedial Action after work on the clagnhad slowed in response to certain decisi

the Court had rendered in the contribution actidme following facts, taken largely from the

Ve

ons

Court’s December 16, 2009 decision in the contribution action dismissing on summary judgment

the plaintiffs’ contribution claima/Vhiting Dkt. 795 at 1-7; 2009 WL 5064049, at *1-11, prov

the context in which the current dispute between the parties arises.

In 1954 the National Cash Register Cogimm introduced “No Carbon Required” copy

de

paper, the name being a play on NCR's corporate name. A key component of NCR paper, also

known as carbonless copy paper (CCP), was an emulsion (a mixture of liquids that do not mix)

containing Aroclor 1242, a solvent manufactured by the Monsanto Corporation. Aroclor 1242 is

a type of polychlorinated biphenyl (PCB), a #atompound that does not easily degrade. P
have been linked to illness and death in fish, ardsother wildlife, and studies suggest that tf
persistence in the environment has caused rausdrealth problems, including cancer, in hum
who have consumed fish or had other contact with PCBs.

Although NCR developed and sold its carbonless paper product and creat

CBs

neir

ANS

bd the

PCB-containing emulsion, the paper was actualgnufactured by the Appleton Coated Paper

Company, which coated sheets of paper willR\¢ emulsion. This manufacturing process resulted




in significant discharges of PCBs into the Fox RiBut PCBs also escaped into the river in other
ways. The Lower Fox River area boasts the largest concentration of paper mills in the woyld, and
prior to 1972 many of these mills recycled NCRuit carbonless copy paper. Some purchased the
waste paper and trimmings called “broke” that inevitably resulted from the CCP manufa¢turing
process from NCR/Appleton Ceaat Paper and used it to manufacture their own paper products.
As CCP became commonly used throughout the basiworld, and the paper recycling indugtry
grew, CCP also became a significant part of &ogcled paper that the paper mills purchased on
the after-use market. The recycling and derigkprocesses several thie mills developed tg
prepare the broke and recycled paper for use in their own manufacturing process likewise led to the
release of PCBs into the river. As a restiie EPA named NCR and Appleton Papers, hoth
successors to Appleton Coated Papers; the paper mills; and various other entities, such|as cities

utilities and sewerage districts that treated and/or released wastewaaringiRCBs from NCR'’S

CCP and/or broke into the river as PRPs ferdlean-up. Finally, even after NCR stopped uging
PCBs in its emulsion in 1971, stocks of pre-1971 pafikremained in offices for years. As this
paper was used up, it was sent for recycling aloitiy ther paper, and the recycling process|led
to smaller quantities of PCBs releasing into the river throughout the 1970s and possibly later.
In November 2007, the EPA issued a unildtadministrative order pursuant to 42 U.S|C.
§9606(a) requiring that NCR, Appleton Papens| six other respondents conduct certain remedial
actions in the downriver part of the Lower Feixer. The EPA’s order followed years of activity
by various PRPs to address the Lower Fox Rigatamination. Some of the activity was pursupnt

to Consent Decrees the EPA and the Wisconsin Department of Natural Resources (WDNR)[reachec

with various PRPs and muchibfvas the result of voluntagooperation among and between the




parties. With the bulk of the cleanup work yelbeodone and the parties unable to reach agree
on how the costs of the remediation were tallmcated, NCR and Appleton Paper commencec
contribution action “to put in place a procedure for determining each unsettled PRP’s al
share of the cleanup costs and natural resource damagfegihg Dkt. 9 at 2. Though initially
naming only George Whiting Company as a defenbl@cduse of its refusal to execute a tolling
standstill agreement, the case expanded through a series of amended complaints. The
eventually brought more than twenty additionattiea into the suit, including the various paf
companies along the 39-mile stretch of the Rivieo Wwad allegedly discharged PCBs in the cot
of their recycling processes, various municipalitiad/or their sewage tremaent plants that ha
discharged PCBs in treated waste water froenghper mills into the River and perhaps ot
sources, and the City of Green Bay and the AQogps of Engineers whose involvement consis
of dredging the bottom of the portion of the Riwgthin the City limits toallow large ships acces
to the industrial plants and warehouses alondrikier and in the process moving PCBs from ¢
area of the River to another.

Early motion practice in the case resulted i dismissal of the plaintiffs’ cost recove
claim, leaving only a contribution action for pastl future cleanup costs and allocation for nat
resource damages. The parties then metin an effort to reach agreement on a case managj

for what all believed would be a massive undertgkiThis was especially true if the key foc

became the amount and location of PCBs eachegpdinties had discharged into the Lower K

River from 1954, when NCR first introducéd CCP, through 1971, when it ceased using P
in the manufacturing process, and beyond athne existing stock cycled through the econon

As the Court noted in a case management ordereehée that time, “[a]ll parties agree that fi
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preparation of the case for trial would requréensive document discovery, deposition of several

hundred witnesses, and retention of experts atauiies expense to each party. Trial of all issll

at once could take monthsWhiting Dkt. 252 at 1.

es

A number of the parties the plaintiffs brought into the case had not been named as

respondents in the EPA’s November 2007 Unikdtddministrative Order ("UAQO”) for Remedia|

Action (the non-UAO parties) and, viewing th@wn PCB contributions as minimal to nop-

existent, argued they did not belong in the latvsiihey requested and were granted a 4-mgnth

stay during which they would attempt to warlat settlements with the EPA that would bar the

plaintiffs’ contribution claims and thereby alldlaem to avoid the massive litigation costs requiy

ed

for a defense. The remaining defendants—piilgntre paper companies—did not deny that they

belonged in the lawsuit but argued that discowtguld focus first on two issues: (1) when each

party knew, or should have known, that reaygINCR-brand carbonless paper would result in|the

discharge of PCBs to a waterway, thereby risking environmental damages; and (2) what
action each party took upon acquiring such knowledge to avoid the risk of further

contamination.Id. at 2-3. These defendants argued that resolution of these issues first

if any,
PCB

would

materially improve the likelihood that the parties wbié able to settle most if not all of the case

without the protracted discovery and trial that would otherwise be required.

NCR and Appleton Paper strongly oppodbe defendants’ suggestion, noting th
knowledge and action or inaction by a party are only two of the multiple factors a court
consider in apportioning liability under CERCLA. The plaintiffs argued that the case would
likely settle with a firm trial date and discoveryppeeding on all issues at once. The plaintiffs a

argued that staying discovery as to certain isaoesd be unfair and prejudicial because it wot

at

hould

more

Iso

Id



risk the further loss of evidencas key witnesses to events that transpired over three decades ago

pass away, and unduly emphasize only two ofntigead of factors the Court must ultimately

consider.

In a decision that was intended to further the goal of arriving at a “just, speedy, and

inexpensive determination of [the] action,” Fed (. P. 1, but that in hindsight is difficult ngt

to question, the Court adopted the defendants’ recommendation, explaining:

Having considered the arguments of counsel, | now conclude that the defendants’
proposal, as modified, is the more efficiantl just way to proceed with this action.

| am satisfied, without prejudging the issue, that knowledge and fault could
constitute the principal bases on which contribution may be allocagmk
Environmental Transp. Systems, Inc. v. ENSCO, 96&. F.2d 503, 509 (7th Cir.
1992). The cases make clear that therenareard and fast rules for an equitable
claim based on contribution, but certainly fairness would seem to dictate that those
who were in the best position to knotoait possible contamination (or those who

did know) should bear more responsibility thaarties further down the stream (so

to speak). Indeed, under some circumstances, joint tortfeasors having substantially
greater culpability can be denied contribution altogetBeeRestatement (Second)

of Torts 8§ 886B (1979). If a ruling can be reached on this issue in advance of
proceeding with the rest ttfie case, it could obviate the need for numerous parties
to engage in extensive discovery, thetaaf which could exceed several parties’
actual liability. Accordingly, defendants’ proposal, as modified to include
consideration of the knowledge and actions of the defendants, and to allow
sufficient time for the court to decig®tential motions for summary judgment on
the issues raised, will be adopted herein.

Id. at 4.

The parties undertook discovery in accordance tiih plan and then filed motions for

summary judgment. In a decision datedcember 16, 2009, the Court concluded from

the

undisputed evidence before it that while nonthefdefendants knew they were discharging PCBs

into the Fox River during the 1960s, “by the late 1960s, NCR had access to the vanguard
suggesting an appreciable risk of serious angdlasting environmental damage resulting from

production and recycling of NCR papenVhiting Dkt. 795 at 26, 2009 WL 50640949, at *14

6

of data

the




This fact, combined with the fact that NCR adiuancreased production in the final years as
risk should have been more apparent, whiledéfendants neither knew of the presence of P
nor were in a position to know of their presenced the environmental risk posed by PCBs, led
Court to conclude that the plaintiffs’ contribaori claims against the other defendants were bar
Whiting, Dkt. 795 at 27—-46; 2009 WL 5064049, at *14-25.

It would be an understatement to say thet decision did not induce the parties to se
the case. NCR and Appleton Papers, the latterho¢h was later determined to have no dir

liability due to the terms of the asset purchageeement by which it acgiad the coating plan

the

CBs

the

red.

ttle

eCt

|

from NCR, were convinced that the Court hadeknndgts equitable apportionment, and slowed and

eventually ceased what had been their volyntégan-up measures. The remaining defenda

armed with what they may haveewed as a shield to further liability and a vehicle for recove

some or all of what they had already spemtthe clean-up, were even less receptive to NG

insistence that they contribute.

While the dispute continued between the PRPs, the EPA and the WDNR commenq
action to enforce the EPA’s UAO against twelve parties it had identified as PRPs to insure
clean-up continued. Although the plaintiffs’ complaint asserted six separate claims, ing

claims for recovery of past and future resparessts of the federal and state governments, an

natural resources damages (NRD), the goverrsmsmight immediate relief on only their fift

claim for relief which sought enforcement of the November 2007 UAO. On April 27, 201
Court entered an order granting the EPA’s orofior a preliminary injunction requiring NCR 1

continue the clean-up work called for by ttemedial action plan. Dkt. 370, 2012 WL 14902(

That order was later affirmed on appé#hited States v. NCR Corporatid®@B88 F.3d 833 (7th Cir}

2012).
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In the meantime, discovery and further mofoactice in the contribution action continugd,

revolving around such issues as the defendamtfibution counterclaims, insurance set-offs, and

NCR'’s potential liability for upstream dischargesan arranger under 42 U.S.C. 8§ 9607, the

of which issues resulted in a seven-day court tighiting Dkt. 1405, 2012 WL 2704920. The

cases continued to proceed parallel to each otitlethre principal focus in the enforcement acti

last

on

on (1) the propriety of the remedy called for in the EPA’s 2007 amendment of the redord of

decision (ROD) and (2) whether the harm toRIneer was divisible and capable of apportionmegnt.

Following years of investigation, field studiasd analysis, the EPA, in partnership wjth

the WDNR, had selected dredging and removalGB&from the riverbed as the default remedial

method, but allowing for capping and sand coveringnettertain design criteria were met. The

ROD set a remedial action level (RAL) of one geet million (1 ppm), meaning that remediati
was required in all areas of the River wherecttrecentration of PCBs exceeded 1 ppm. The C
ultimately concluded on summary judgment ttiet EPA’s decision selecting a combination
dredging and capping was not arbitrary and capri¢cedecision that the Seventh Circuit affirm

on appealUnited States v. NCR Cor@®11 F. Supp. 2d 767 (E.D. Wis. 201&f,d., 768 F.3d 662

DN

purt

of

ed

(7th Cir. 2014). The question of whether the hasas divisible and thus capable of apportionmént,

however, became the primary defense to the gaventis enforcement action of NCR and, later,

P.H. Glatfelter Company, the furthest upstream of the paper companies. It was also the central

issue of an eleven-day bench trial.
Divisibility had taken on fresh significance as a defense following the Supreme Court’
decision inBurlington Northern & Santa Fe Railroad Company v. United St&i86 U.S. 599

(2009). Section 107(a) of CERCLA imposes siradtility for contaminatbn on the owner of an

52009




facility that dischages hazardous substances into the environment, and where owners of

more facilities discharge hazardous substancesiintaly of water such as a river, they are joif

two or

ntly

and severally liable for the entire harm unless they can show that a reasonable basis for

apportionment of the harm exists. Where a reasonable basis for apportionment can bé
however, each party is only liable for that portion @ liarm that is attributable to that party g
the equitable factors governing contribution clainesypio role. This rule is consistent with t

Restatement of the Law of Torts: “Where thetibas conduct of two or more actors has combi

b shown

ind

he

ned

to bring about harm to the plaintiff, and onexare of the actors seeks to limit his liability on {he

ground that the harm is capable of apportionnanong them, the burden of proof as to
apportionment is upon each such actor.” RestatefBenbnd) of Torts, 8 433B(2). The reason
the rule placing the burden of proof as to appartient on the defendants is to avoid the injus
of allowing multiple defendants who have combined to cause the plaintiff harm to further |
the plaintiff by requiring that he or she presemtsevidence or, even worse, allow the defend
to escape liability where the nature of the hamakes apportionment difficult or impossible. “/
between the proved tortfeasor wias clearly caused some harnyg ¢he entirely innocent plaintifi

any hardship due to lack of evidence ashi extent of the harm caused should fall upon

former.” 1d., cmt. d;United States v. NCR Cor@60 F. Supp. 2d 793, 796-97 (E.D. Wis. 201

Prior to Burlington Northern exceptions to joint and several CERCLA liability we

considered rare and the EPA could usually recover its costs in full from any responsiblé
regardless of that party's relative faMietro. Water Reclamation Dist. of Greater Chicago v
Am. Galvanizing & Coatings, Inc473 F.3d 824, 827 n.3 (7th C2007) (“The only exception t

joint liability is when the harm is divisible, but this is a rare scenario.”). Thus, in cases whe

the
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tice
purden
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were multiple PRPs, they were left to resdiveir differences over how much each should paly in

contribution actions if they could not other@iseach agreement either with the government or

among themselves. Thatwas what NCR was attegfiaccomplish here infiling its contributign

action. ButirBurlington Northerndecided the year after NCRmmenced its contribution actio

the Court upheld a district court finding that tbleemical contamination of soil and ground wdgter

on land where a defunct agricultural chemical disition business had operated was divisible.

district court in that case had apportioned tHaliis of the two solvenPRPs: Burlington Norther

The

)

Railroad, which had leased a portion of land where spills had occurred to the defunct disfributor,

and Shell Oil Company, which hadld one of the chemicals thater time had been spilled on
the ground. The district court calculated the oaitf's liability at 9% and Shell's at 6%, there
leaving the remaining 85% of the government’s response costs unrecoverable. 85602-S07.
On appeal, the Supreme Court dlased Shell of any liability and upleéthe district court’s finding

that the railroad’s liability was limited to 9% ofhotal clean-up costs, based on the length of

[0

by

[ime

the railroad had leased its property to the distributor, its estimate of the percentage of spills that

occurred on its property, and a calculation error of up to 5@t 616-17.

Given the Supreme Court’s decision upholdiig district court’s finding that th
contaminated soil and ground waterBarlington constituted divisible harm, NCR focused
efforts in the enforcement action on establishinggush a defense here in an effort to substant
limit its ultimate liability. To do so, NCR undertoolethiery type of detailed and costly discovg
and expert analysis the Court’s initial case mameagg plan was intended to avoid, and the o
parties responded in kind. Experts, along wetthnicians working under their supervision, w

retained to carefully map the part of the Rigesignated Operating Unit (OU) 4, from the De F

10

D

its
ally
bry
her
bre

ere




dam to its termination into the lake water€Gten Bay and analyze sediment samples colle
and analyzed, along with historical documemdating to recycling and production of CCP g
other paper products during the fifteen-year prodaqgteriod that had ended some thirty-five ye
earlier. After one expert arrived at an estenat the percentage tifie total PCBs each PR
discharged into the River over the past fifty-fiyears, another expert input that data int
fate-and-transport computer model designed to simulate the movements of sediment a
transport in the river. A third expert then took the conclusions arrived at by the first two €
and linked those with actual remediation costsiwi®U4, divided that se¢ion of the river up into
73 apportionment polygons, and arrived at a calculafieach party's share of the remediation ¢
in each polygon.

Over the course of a twoeek trial in December 2012, NCReared the testimony of thes
experts and other witnesses, and the governamehtemaining defendants countered with exp
and analysis of their own. On May 1, 2013, aftdélrbriefing on the issues, the Court issued
written findings of fact and conclusions of l&wa decision holding that NCR and Glatfelter K
failed to prove that the harm caused by the dis&haf §CBs into the river was divisible and, th
all of the responsible parties were jointly and severally liablgted States v. NCR Cor@60 F.
Supp. 2d 793 (E.D. Wis. 2013). That same dayCibert entered its order for declaratory 3
injunctive relief in favor of the government. time meantime, having resolved the counterclg
and insurance set-off issues in the contributidioacthe Court entered final judgment in that c

on June 27, 2013Whiting Dkt. 1504. Both decisions were appealed.

cted

nd

ars

P

D a

nd PCB

Xperts

ost

e

erts

ts

ad

nd

ims

nse

On September 25, 2014, the Court of Appesdsied decisions in both cases partiglly

affirming, vacating, reversing and remanding the Court’s judgmebitsted States v. P. H.
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Glatfelter, 768 F.3d 662 (7th Cir. 2014)ICR Corp. v. George Whiting Pap&68 F.3d 682 (7th
Cir. 2014). In thaVhiting contribution case, as pertinent hehes Court of Appeals held that the
Court abused its discretion in limiting discoveyknowledge and culpability and then determinjng
that NCR had primary liability and dismissing d@sntribution claims upon consideration of that

factor alone. 768 F.3d at 700-03. In the enforcémetion, again as pertinent here, the Couft of

Appeals held that the Court had failed to explain why the mass-percentage estimates of Dr. John

Wolfe, one of Georgia-Pacific’'s experts thaCR used in its analysis, were unreliable, and
therefore vacated the Court’s finding that the heuas not divisible. Both cases were remanfed

for further proceedings consistent with the decisions.

Following remand, the Court initially entered an order analyzing the evidence beating on

NCR’s use of Dr. Wolfe's estimates and concluding that NCR had established that the hgrm was

divisible. The Court later vacated that decision on reconsideration, however, and reaffirmed its

original finding that liability remained jointna several. Dkt. 1000, 1033. NCR then moved|for

certification of an interlocutory appeal, whithe Court denied by order dated January 25, 2016.

Dkt. 1051. After further consultation with the pes, the Court entered a new scheduling ordgr on

February 29, 2016, setting both cases for full trial commencing on March 27, 2017, later ghanged

to May 8, 2017. Dkt. 1058, 1152.

On January 17, 2017, the governments filedtece®f settlement advising the Court that
they had entered int® proposed consent decseith NCR and Appvion that if approved would
substantially simplify the enforcement action and pgrashto most if not all of the litigation in the
contribution case. Because entry of the condecree, which could only follow a public comment

period, would significantly changlee contours of the two actioM$CR, Appvion and the plaintiff$

"4
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asked for an immediate staytbk litigation in both cases and an adjournment of the trial.

Court granted the request for a stay and cancelled the pretrial and trial on January 20, 20

The

17.

On March 29, 2017, after expiration of the comment period and further consultation with

the parties, the governments filed their joint motior Court approval of a revised consent de¢

ree

(hereinafter “the Proposed Consent Decre@fer which NCR would take on sole responsibiity

for completing all remaining work at the Lomeox River and Green Bay Superfund Site al
estimated cost of over $200 million over the next two to three years, over and abdg
approximately $668 million that NCR and Appvionvhaalready paid for response actions «
natural resource restoration at the site. Tlop&sed Consent Decree includes a waiver of cl
by NCR and Appvion, including Appvion’s cost recovery claim against Georgia-Pacifi

Glatfelter for up to $200 millin, and a corresponding release of potential claims of

an

ve the

hnd

iMms

c and

their

indemnitors. The agreement sharply constrains the ability of NCR and Appvion to seek reallocation

of their own costs to Georgia-Pacific and Glifie provided Georgiadtific and Glatfelter do nat

try to strike back against NCR or Appvion.CR and Appvion also agrée waive their rights tg
appeal prior orders in the case and in the related contribution action.
The agreement envisions that Georgia-Pacific and Glatfelter will bear primary respon

for long-term monitoring and maintenance actigtod the sediment caps installed under the U

and prior orders of the Court, at estimatettifie: costs of up to $40 million, with NCR providing

the governments a “back-up” commitment for thvatrk. In addition, if the Proposed Conse
Decree is approved, Glatfelter will be the sodenaining defendant in the litigation of tk
governments’ claims for recovery of their owrspeosts incurred in connection with the clean-
approximately $34 million, and up to $30 million irtdte oversight costs. The precise amot

would be determined by further motion practice or trial.
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Although Georgia-Pacific and Glatfelter initially opposed the Proposed Consent D

ecree,

only Glatfelter has continued its opposition. Glatfalter contends that the Proposed Consent Decree

should not be approved because it departs sulahafrom previous decisions by the Court and

the Court of Appeals in that it upends tBeurt’s previous reliance on the knowledge @

culpability factors for equitable allocation of cosind does not take into consideration collat

hand

cral

source payments. Glatfelter also argues that tleagent is procedurally and substantively unfair

because its method of allocati@cks evidentiary support and ignores evidence presented in tf
cases before the Court.
[I. ANALYSIS

A. Standard of Review

“[A] district court must appve a consent decree if it is reasonable, consistent
CERCLA's goals, and substantively and procedurally fdiiiited States v. George A. Whiti
Paper Co, 644 F.3d 368, 372 (7th Cir. 2011) (citimgre Tutu Water Wk CERCLA Litigation
326 F.3d 201, 207 (3d Cir. 2003)). In reviewing a retter approval, “the trial court must def
to the expertise of the agency and to the federal policy encouraging settleldefiT.hat policy
[of deference] has particular force wherehage, a government actor committed to the proted

of the public interest has pulled the laboroay in constructing the proposed settlemehitriited

States v. Cannons Engineering Cof89 F.2d 79, 84 (1st Cir. 1990) (citiRgr.C. v. Standard Fin|

Mgmt. Corp, 830 F.2d 404, 408 (1st Cir.1987)). Of coutle court’s decision ultimately depen
on the persuasive power of the agency's progwshtationale, taking into consideration whate
practical considerations may impinge and thedfatioply of the attendant circumstances. But*

district court must refrain froecond-guessing the Executive Brandi.” This is especially trug

e two

with

tion

ds

ver

the

A\1”4

where the proposed consent decree has the approval of a multiple well-represented partigs:
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Respect for the agency's role is heightened in a situation where the cards have beg
dealt face up and a crew of sophisticateyeis, with sharply conflicting interests,
sit at the table. That so many affectealrties, themselves knowledgeable and
represented by experienced lawyers, have hammered out an agreement at arm
length and advocate its embodiment in a jdidecree, itself deserves weightin the
ensuing balance. ... The relevanhd&d, after all, is not whether the settlement
is one which the court itself might havelféoned, or considers as ideal, but whether
the proposed decree is fair, reasonable, and faithful to the objectives of the
governing statute. ... While thigstrict court should not mechanistically
rubberstamp the agency's suggestions, eeghould it approach the merits of the
contemplated settlement de novo.
Id. (internal citations omitted). All of these fact warranting deference apply here with spe
force given the overall expertise of counsel ailmunt of discovery undertaken, and the proced
history of the two cases.
B. The Proposed Consent Decree and NCR’s Existing Obligations
Glatfelter’s principal objection to the Propogednsent Decree is that, in its view, it dg
little more than relieve NCR of its obligationsder CERCLA. With the Court having reaffirm
its pre-remand finding that the harm is indivisitikatfelter notes that NCR is jointly and severs
liable, with Glatfelter and Georgia-Pacific, for afithe work NCR is agegng to perform, as we
as the additional monitoring and maintenance costs, and the governments’ past or future
costs that NCR will not be required to pay, unttierProposed Consent Decree. Glatfelter fur
notes that under the Court’s pre-remand holding ifthgingcase that NCR and Appleton Pap
bear primary liability for the harm, NCR woulg liable for 100% of the costs with no right
recovery against the other defendants. Thus, in Glatfelter’s view, the Proposed Consen
frees NCR from liability that it would otherwisevein the case and, given the consent dec

with the other PRPs, leaves Glatfelter facingt timbility alone with NCR serving as back-u

Although the Proposed Consent Decree alswiges that Appvion would waive its own $2

15

cial

ural

es
bd

Iy
I
fespons
ther

Brs

of

[ Decree

rees

DO




million cost recovery claim, Glatfelter conterttiat evidence obtained during discovery indica
Appvion’s claim is worth far less.

Glatfelter’s objectionis not persuasive. Whati@lter fails to adequately appreciate is t
the Court’s original holding ilvhitingthat NCR bears primary responsibility for the clean-up
vacated by the Court of Appeals. The CourAppeals remanded the cdse a full trial so the
parties could present evidence on all of the factors bearing on equitable allocation of liabi
for the Court to decide which factors woulddgiits decision on a more complete recaithiting
768 F.3d at 703. Glatfelter notes that the Coupgeals “took no issue with the Court’s fact
findings on knowledge, nor did it find that the Cosiallocation would necessarily be altered
remand.” Dkt. 1196, at 13 (citingyhiting 768 F.3d at 703). But while it is true that the Coun
Appeals acknowledged that “a party’s knowledgeithgaeither doing something wrong or runni
an undue risk that it is doing something wrong lsara compelling basis for deciding who sho
contribute to the costs of clean-up,” the Court exhlideclined to “privilege that factor above &
others.” Id. “Knowledge may be the point that tipetkcale, the Court observed, “but only af
other plausible relevant factors have been consitend either added to the balance or disca
as inappropriate for the case at hanil”

The Court of Appeals also noted that the o@agyiven for allocating all costs to NCR w4

inconsistent with the period of “general ignoranckthe dangers of PCB®Recall that this Coun

ites

hat

wvas

ity and

hal
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g
uld

—

ter

rded
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[

had concluded for purposes of summary judgroaehtthat the undisputed evidence showed NCR

was aware of the potential PCB problem the late 1960s when production ramped
significantly. Prior to that, the court concludedttNCR was in the best position to appreciate

risks since it was the producer of the product ihimoduced PCBs to the market in the form
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CCP. 2009 WL 5064049, at *16—-18. The Court ppAals found these reasons unpersuajs
noting “[rlegardless of whether NCR produdkéd carbonless copy paper and the defendant
merely recycled it, the fact remains that it wasdus all of their businesses. At least for t
period, the court gave no reason to fault oneypadre than another for producing something {

it did not realize was environmentally toxicWhiting 768 F.3d at 703.

In light of the Court of Appeals’ decisionWihitingvacating this Court’s grant of summayry

judgment, Glatfelter’s argument that the PropdSedsent Decree upends nine years of decis
emphasizing NCR’s knowledge and culpability simply fails. When a district court’s decis
vacated, its reasoning does not survive as the law of the &&seJohnson v. Bd. of Educ.
Chicagq 457 U.S. 52, 53-54 (1982) (“Because we haaated the Court of Appeals' judgme
in this case, the doctrine of tlzav of the case does not constrather the District Court or, shoul
an appeal subsequently be taken,@wourt of Appeals.”). Itis fahat reason that the case was
for a full trial on all of the fa@rs bearing on apportionment ofdiaty. Nothing in the Court of
Appeals decision required this Court to impose 1@0%ven a majority of the clean-up costs
NCR. Itwas a new ball game. In sum, Glatfelter's assumption that NCR remains primarily
for 100% of the clean-up costs and the Prop@aaksent Decree relieves it of liability alrea
determined is wrong.

Galtfelter's objection also fails to take intonsideration the risk that the harm to O
would ultimately be found divisible and NCR’s liaity limited to its divisible share. As note
above, this Court’s finding that the harm@uU4 was divisible was reversed by the Court
Appeals in the enforcement action and the case rerddmd@rther consideration of the issue. T

Court of Appeals held that thi3ourt had erred in treating tharm caused by PCB contaminati
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and remediation costs as binary and concluded ifooonsideration of the evidence that the hs
may be divisible: “As a result, we think the hanauld be theoretically capable of apportionm

if NCR could show the extent to which it contriedtto PCB concentratioms OU4. And if NCR

Al'm

ent

cleared that hurdle, we think a reasonable basapportionment could be found in the remediation

costs necessitated by each partglatfelter, 768 F.3d at 678. Although the Court of Appe
concluded that the Court had adequately explained why mass-percentage estimates of
NCR’s experts likely understated the contributedNCR and its predecessors, it noted that
Court had failed to explain why Dr. Wolfe’s es#itas were unreliable and remanded the cas
an explanationld. While the Court ultimately reaffirmets original findingthat the harm wa
divisible on remand, there is no guarantee that this finding would withstand further appe

agreeing to waive its right to appeal iretRroposed Consent Decree, NCR is giving up

possibility that it could prevail on this issue dmdit its liability even further. This, of course

benefits Glatfelter, as well as the governments@aargia-Pacific, by resolving the issue in th
favor without the uncertainty and expense of continued litigation.

Even aside from these considerations, Glatfelter is also wrong in its contention t
Proposed Consent Decree ignores this Court’'s previous determinations concerning
knowledge and culpability. Notwithstanding the fact that this Court’s decision holding
primarily liable based on its knowledge and culfigbwas vacated by the dlirt of Appeals, the
governments’ allocation analysis underlying thed&sed Consent Decree mirrors this Cou
previous assessment of those factors and plabssasitial, though not exclusive, weight on the

This is clear from the allocation scheme the governments devised to which the Court now
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C. The Governments’ Allocation Scheme

For the purpose of facilitating and supportintglements, the governments devised a case-

specific multi-factor allocation scheme to assessFares for NCR/Appvion, Georgia-Pacific, and

Glatfelter. The scheme developed by the governments assigned equitable responsibility

based ol

four broad allocation categories or factorse Governments then used a 1000 point scoring system

for each PRP, with the possible points dividedagithe four equitable allocation factor scoring

categories. The four allocation categoriestaednaximum points assigned were: (1) Knowledge,

Culpability, and Benefit—maximum of 400 allocatipoints (representing 40% of total points);

2)

PCB Mass Discharge—maximum of 400 allocatiompo{representing 40% of the total points);

(3) Geographic Considerations and Litigation Exposure—maximum of 100 points (representing

10% of the total points; and (4) Non-Cooperatwith the Government—maximum of 100 points

(representing the remaining 10% of the total points). Dkt. 1189 at 10-11. After asgigning

NCR/Appvion, Georgia-Pacific, and Glatfelter allboa point scores in each of these categoljies,

their point scores were summed, compared and c@wu/® equitable share percentages. Bec
prior settlers had already agreed to bear Idf%he estimated total costs and damages,
governments used its allocation calculus tocate the remaining 89% to NCR/Appvion, Georg
Pacific, and Glatfelter.

Consistent with this Court’'s pre-remand rulings in Whiting case, the governmen

awarded NCR/Appvion the maximum 400 points, @®ibrgia-Pacific and Glatfelter O points, |i

the Knowledge, Culpability, and Benefit categargiwithstanding evidence that the presenc
PCBs in CCP was publicly available in the 1980d that Georgia-Pacific and Glatfelter acqui

knowledge of the risk at the latest after gneduction period in the 1970s, continued to recy
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CCP, and benefitted from use of the less agp@ stock. Dkt. 1189 at 12—-13. The governments’

assignment of points for PCB Mass Discleigwas also unfavorable to NCR/Appvion.

NCR/Appvion received a two to three times larghare of the points allocated for PCB Mass

Discharged (267-360) than the number of points (120-133) awarded to the prior settlers, Georgia-

Pacific and Glatfelter, notwithstanding evidendte@d at trial that the discharge from NCR’s

production facilities was much smalldd. at 13—-14.

The governments’ assessment of the thirdbfaGeographic Considerations and Litigation

Exposure, resulted in a more balanced point distribution, though Glatfelter's location

uppermost river segment meant that it contributedded®CB pollution in all segments of the riy

in the

er

and in Green Bay and was subject to contrdsutilaims by many of the downstream dischargers,

especially since it had contributed relatively litdehe downstream clean-up and, in particular,

Natural Resource Damages (NRD). NCR/Amovs location in OU2 likewise meant that

the

t

contributed to the pollution downstream in OWdl&reen Bay, and Georgia-Pacific’s location and

settlement with the governments limited its abilitglbdain contribution fromit. On the other har

the possibility that NCR could prevail on itwidibility defense and Appvion’s potential recove

d,

ry

on its cost recovery claim mitigated its risk somewhat. Georgia-Pacific’s location megant its

substantial discharge was limitéalthe lower segment of OUBased on their assessment, the

governments awarded Glatfelter 70 points, NQsp¥ion 50 points, and GeagPacific 30 points,

Id. at 14-15.

Onthe fourth factor, Non-@peration, the governments again awarded the most points (75)

to Glatfelter, noting that apart from its cooperation in the clean-up of OU1, it had been th

€ most

recalcitrant and uncooperative PRP involved in the site. The fewest points in this category (30)
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were awarded to Georgia-Pacific since it had liberirst PRP to settle its NRD liability and h

resolved nearly all government claims for #i through a series skttlements, though it hgd

contributed to the friction and delays over kast several years. NCR/Appvion was awarded 50

points in this category in recognition of the fact that they had helgeance the clean-up and

restoration work at the site through several partial settlements and as the lead performin

) parties

under the UAO. The governments recognized that NCR’s initiative had diminished after this

Court’s Whiting ruling, however, and it was at that point that the governments filed this

enforcement action and sought a preliminary injunction to insure that the work contiduatl
16-18.
In the final step in the governments’ allocatoahculus, the point awards in each of the f

categories were added together for each padtlaen the totals used to compute correspon

Dur

ding

equitable share percentages. The resulting equitable share percentages are 55{59% fo

NCR/Appvion, 12-14% for Georgia-Padfiand 18-20% for Glatfelteld. at 17. The governmen

S

note that under the Proposed Consent Decregyinexamate total commitments for response cgsts

and NRD by each party are: (1) for NCR/Apmvi$876 million, or 65%; (Xpr Georgia-Pacifig
$164 million, or 12%; (3) for Glatfelter $162 million, or 12%; and (4) for the prior settlers
million, or 11%. Based on the governments’ allocation analysis, it is thus appare

NCR/Appvion are paying significantly more thaneir fair share, and Glatfelter is payi

5144

nt that

19

significantly less. In reality, the governments codtghe allocation could turn out to be even mpore

favorable to Glatfelter, given the potential additional back-up responsibilities for long-term

monitoring and maintenance that NCR/Appvion are taking on and the high-end estim

Glatfelter’s liability for those same costs and future oversight costs of the governments.
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Glatfelter disputes the governments’ contentiat its allocation scheme gave appropriate

consideration to NCR’s knowledge and culpability. Glatfelter argues that the government

s have

concocted their allocation scheme out of thiraaia post hoc justification for the Proposed Congent

Decree and that it is unsupported by any evidence. The scheme calls for assigning pointg

, Subjec

to a maximum for each category, and then adding up all the points to arrive at a percentage share

of the 89% of the costs not covered by the sgitparties. Because the total number of pa

nts

assigned to any party can vary, Glatfelter contends that the value of each point can vary asjwell anc

the Court can never determine how much welighigovernments actually think a factor shoulg

given.

be

Glatfelter also challenges the governments’ choidke factors they used to perform their

analysis and the point awards they made for thaxgers. For example, Glatfelter claims that |

governments used the PCB Mass Discharge factkelw their allocation unfairly in NCR’s favg

and argues that no reason is oétbwhy PCB Mass Dischargedais appropriate equitable factpr

in any event. Even assuming PCB Mass Dischsingeld play a role, Glatfelter argues that there

is no reason why it should be givesmuch weight as knowledgedsculpability, especially in light

of this Court’s previous rulings in th&hiting case. Moreover, Glatfelter contends, discha

rge

estimates forty to fifty years after the fact ave tinreliable to be given significant weight as part

of an equitable allocation, and those estimates, defieis they are, fail to take into account NCR’s

equitable share of PCBs discharged by the recycling mills.

Glatfelter is similarly critical of the governments’ selection and application of the pther

equitable factors it selected to conduct their ysial Glatfelter contends that the governme

nts

arbitrarily included “Geographic Considerationsl&.itigation Exposure,” a factor Glatfelter argues
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is incomprehensible, confusing and not reprodeciénd that the assignment of points was m
using a methodology that is not identified. Witbpect to Cooperation, Glatfelter notes that it fu
cooperated with the clean-up in OU1, the area of the river where it directly discharged,

consent decree without the need for a unilaterdér. It notes that the OU1 clean-up was

complete until 2010, and for that reason, the 2007 Aot require it to take any action until

the time came for the 2009 dredging season. 8ytitme, NCR and Appvion had commenced
Whitingcase and the matter has been in litigation si@atfelter contends it has at all times mg
a good faith effort to contribute its fair share toward compliance with the UAO, taking gui

from the rulings of this court and the Seventtc@it, particularly, this court’s ruling in 2012 th

although Glatfelter was liable for costs of conipty with the UAO, Glatfelter’s liability was

secondary to that of NCR. Given this history, Glatfelter argues that the governments ass
of the degree of its cooperation is unreasonable and unfair. For all of these reasons, (
argues that the governments’ allocation analysis should be rejected.

There is some truth to Glatfelter’s criticism. Dressing an analysis up in numbers d
transform what is essentially a qualitative judgment of what is a fair and just allocat
responsibility for the PCB contamination of thewer Fox River into a quantitative judgment
what number is largest. Some quantitative measures, certainly on the questeoRGBtIMasg
Discharge of each party, do bear on the quesBut.ultimately, the question for the Court is 1
reducible to math. Yet, this does not mean that the governments’ overall analysis is unrea
especially in view of the directio$ the Court of Appals in remanding th&hitingcase. The fac
that the outcome may not have the precisimygssted by the numbers used in the governmq

allocation scheme does prevent the Court from considering the analysis more generally.
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Glatfelter again argues that, to approveRheposed Consent Decree, the Court would I
to "reverse" its previous rulings and now findntrary to its earlier statements, that factuieer
than culpability are two or even three times moneportant. To repat, Glatfelter fails tg

adequately appreciate that the Court’s decisidNImtingwas vacated by th@ourt of Appeals.

ave

For the reasons explained above, the Court’sipuewulings are no longer controlling, and the

Court’s role at this point is significantly different than it was when it issued those ruling

S. In

approving a settlement, a court must determine whether it is within the bounds of

reasonablenessret whether it is exactly, or even nearly, how the court would allo
responsibility itself. What is evident from thastion and other CERCLA cases is that differ
judges might reach different apportionment decisions based on the same set of facts. (
fundamentally misapprehends the Court's ropgegent. The Court is not making a judgment
the settlement is how it would go about resadvihe case (supposing the Court had that pov
but whether the result is within the boundsedsonableness that any judge reviewing the 3
facts might readily deem reasonable. Given thigdidrole, the Court's previous rulings as to fa
are merely informative rather than binding; tteeg at most vestiges of a different process
different role for the Court. Viewed from thisrppective, the Proposed Consent Decree is faif
reasonable.

The Proposed Consent Decree and the governments’ allocation scheme offered in
of it are consistent with the remand direas provided by the Court of Appeals inWaitingcase.
While acknowledging in that case the “compelling” picture this Court had painted on the kno
issue, the Court of Appeals notéicdoes not explain why other famts, such as cooperation in t

cleanup or relative volumes dumped, are so whoigfevant to the equitable determination t
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information about them need not even be gathered or presented by the pafigmg 768 F.3d
at 703. Given the Court of Appeals’ explicit nefiece to them, the governments’ inclusion of “P

Mass Discharged” and “Cooperation With The Government” as allocation factors in its analyj

CB

Sis was

unquestionably reasonable. The governments’ decision to reduce the overall weight accorded

knowledge and culpability was also reasonablegintlof the Court of Apeals’ concern over th
manner this Court had treated the “period @ngral ignorance’ preceding the existence of

serious evidence about the dangers of PCBgliiting 768 F.3d at 703.

e

any

Recall again that the Court’s summary judgnidetermination of NCR’s actual knowledge

was limited to the period after the late 1960d &lied more on conclusions concerning NC
constructive knowledge—what it knew or shoulgdnknown—for the earligreriod of time during
which PCBs were released into the Riverudlit was NCR that introduced CCP, paper coatd
a PCB emulsion, into the economy and profited most from it, as the Court noted in it
summary judgment order. Dkt. 795 at 33—-35. Butatss true, as NCR argued and the Court n¢
in the same decision, that Glatfelter and the other paper companies had been discharging |
into the River for decadesld. at 29-30. The Court had concluded then that since the
companies had no knowledge of the presence of RQBs paper stock they were recycling or
magnitude of the risk PCBs posed, NCR’s “arguments based the existence of other |
pollution do not speak to the equities of whether any of the Defendants should pay for the
of PCBs in the Lower Fox RiverId. at 30. Unfortunately for Glatiier, the Court of Appeals wa
unpersuaded by this reasoning, and it was certaorigeivable that an expanded record at &
trial could provide support for an inferencesofe degree of constructive knowledge on the p

companies as well. Given these considerations, the decision of the governments to elev,
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factors and thereby reduce the significance of kndgéeand culpability in an effort to settle with

NCR and Appvion was reasonable.
It was also reasonable for the governmentiett PCB Mass Discharge as a principal fa
in their allocation analysis in addition to Knimdge, Culpability and Benefit. CERCLA is a str|

liability statute, and in the absence of clear ek of culpable intent by a party for the harn

Ctor

ct

I to

the entire site, it is logical that the amountagpollutant a party discharges would be the most

important factor in allocating responsibility for the clean-up; the more a party discharged, th

that party should pay to clean it Upee United States v. Dayvil F. Supp. 2d 45, 63 (D.R.l. 1998)

emore

(citing as first of four categories in which critidattors for allocation can be grouped: “The extent

to which cleanup costs are attributable to wastes for which a party is responsible.”). Bec:
Court of Appeals rejected this Court’s conclusion that NCR’s culpability for the PCB contami
of the entire site justified imposing on it primary liability, the relative contributions of each

clearly became a crucial factor.

huse the

hation

party

Glatfelter’s objection to the governments’ alidion of points for the PCB Mass Dischailge

category is even weaker. As noted abo¥e governments devised a scenario base(
consideration of all of thexpert opinions provided in the liigion that was unfavorable 1

NCR/Appvion and gave both Glatfelter and Geoig&eific the benefit of the doubt in awardi

i on

0]

9

points in this category. NCR/Appvion was givigro and three times the number of points that

either Glatfelter or Georgia-Pacific receivedaning that NCR/Appvion’s discharge was betw
40% and 50% of the total PCB mass dischardid. 1189 at 13. No technical analyst had opi
that NCR discharged more than 50% of the PCBaneleased into the River, and most had off¢

opinions that it was significantly less. DkiL98-2. The only report that included a number ab
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50% for NCR was the 2000 report of Amendola EBegring, which used 54% as a high rang
a sensitivity analysis that assumed a maximum loss rate for the PCB-coating emulsion
making CCP that was double the expected loss rate offered by Glatfelter's expert on the
Dkt. 1197-2 at 7, and also double the rate adopted by the Court based on the evidence (
trial. Dkt. 794 at 35-36.

Despite this fact, Glatfelter argues that the unreliability of calculating PCB Mass Discl}
mandates that at most light weight be given tofdator. But as other courts have recognized
most cases of this type, assessing relative regplityss an imperfect process because it requ
subjective judgments based on evidence that isamopletely developed and may be dispute
United States v. David1 F. Supp. 2d 183, 191 (D.R.I. 1998fd, 261 F.3d 1 (1st Cir. 2001). T
require greater exactitude “would be impreatiand would frustrate CERCLA'’s objective
encouraging early settlement and prompt remediation of hazardous wastdaigsl91-92. Ta
avoid this result, the requirement of substanfairness is considered satisfied “when a propc
settlement reflects a rational method of allocating liability in a manner that reasonably appro
each party's share of responsibility; the metha@pied evenhandedly with respect to all PR
and sufficient information is preated to enable th€ourt to determine whether that has bg
done.”Id. at 192. “As long as the data the EPA usegpportion liability for purposes of a conse
decree falls along the broad spectrum of gilale approximations, judicial intrusion
unwarranted—regardless of whether the court ddave opted to employ the same data in
same way.”Cannons Eng’g899 F.2d at 88.

Here, after two trials, three appeals, and alnen years of litigation, the evidence bear

on volumetric discharge has been far more developed than in most CERCLA cases. E
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offered by experts retained by the parties relied gast number of historical documents relating

to paper production, recycling and water treatmasitwell as chemical analysis of sedimen
sludge ponds and in samples taken over the entire lehtlth River. While it is true that this lor
after the fact estimates of which companies wesponsible for what quantities of PCBs relea
into the River and where they are located cal belrough estimates, that is hardly a reasor

ignoring volume altogether. The ranges retiady the governments in awarding points under

[ in

g

sed

for

this

category fall well within “the broad spectrum of pdéhle approximations.” Given the fact that the

governments adopted a worst-case scenario M&@R/Appvion’s perspective in assessing t
factor, Glatfelter has no cause for complaint.
Finally as to volume, the governments correctly note that Glatfelter’'s argument tk

analysis of PCB Mass Discharged category shiakkelinto account NCR’s equitable share of P(

discharged by the recycling mills ignores the faet NCR’s responsibility as the source of PG

is taken into account in the Knowledge, Culpapilénd Benefit factorThe Court found that iy
selling its broke to the recyclers, NCR had rretiaged for the disposal of hazardous wastes §
to warrant the imposition of direct liability under CERCLA § 10¥hiting Dkt. 1405. In othe
words, Glatfelter’s discharge of PCBs into the Riweas not part of an effoto dispose of NCR’g
hazardous waste. To accept Glatfelter's argument would undermine this finding and esg
double-count the assessment of NCR’s culpability.

Geographic Considerations and Litigation Exposure were also appropriately consid
the governments’ allocation scheme. Unlikeftrst two categories, the governments limited
number of points that could be awarded for this factor, as for cooperation, to 100, thereby

them less weight in the overall analysis. Siilterms of geography, Glatfelter’s location at |
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uppermost segment of the River necessarily meanitttontributed to PCB pollution in the entire

River and in Green Bay. This fact, combindathwhe holding, affirmed on appeal, that Glatfelter

is jointly and severally liable for OU2-5, exposed it to more claims for contribution tha

example, Georgia-Pacific, which was locatedhi@ lower section of OU4, a short distance fr

n, for

om

where the River flowed into the Bay, where nedtjing was ordered. Glatfelter was also expqsed

to liability for a significant share of future costtNCR were to prevail on its divisibility defenseg.

Other than reargue its own divisibility defense, which both this Court and the Court of A

1%

bpeals

rejected,Glatfelter, 768 F.3d at 678-80, Glatfelter offers little reason to question eithgr the

appropriateness of this factortbe relative point assessment included in the governments’ analysis.

Cooperation with the government on the cleanatsis a well recognized factor that courts

have considered in apportioning liability in CERCLAessIt is also a factor the Court of Appe

expressly cited as warranting consideration leyGburt on remand. Glatfelter’s objection her

als

b S

primarily to the governments’ assessment of @oiat this category. Glatfelter's objection takes

the form, to a large extent, of explaining why, given this Court’s previous rulings, it was ju
in withholding contributions téhe cleanup in OU4 after tMghitinglitigation began. Glatfelte

also points to the cooperation it provided in the cleanup effort in OU1.

stified

The governments acknowledged Glatfeltedsgeration in the cleanup of OU1, however,

and emphasized its lack of cooperation since that®f Appeals’ decisions vacating the Coutt’s

Whitingdecision and affirming Glatfelter’'s joint and several liability. The governments noted that

“[a]t this point, Glatfelter is the only remaining PRot to have entered into a settlement addregsing

its responsibilities for OU2-5.” Dkt. 1198 at 12. The governments also noted that “[e]ven by its

own estimation, Glatfelter only contributed ‘ab&.&5% of the work done’ in 2015 and 2016 (Dkt.
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1196 at 33), far less than the one-third share of the work EPA assigned to Glatfelter in the 2015

Remedial Action Work Plan alor{®kt. 996-3; Dkt. 1068 at 4.).1d. To be sure, Glatfelter mg
have had good reasons for declining to comply with the EPA’s assignment. It may hay
convinced that ultimately, after a full trial, itowld again prevail on its argument that NCR sha
have primary liability because of its knowledge. Regardless, the faaine that by its owi
admission, Glatfelter’'s cooperation beyond OU1 was significantly more limited than NCR’
this reason, the court cannot say that the governments’ apportionment scheme was unre

Overall, Glatfelter argues that courts maintain an obligation to involve themselveg
fully in the complex evidentiary details when a cadaighly technical, like this one is. Yetin tl
context of this action, the opposite would appear true. First, the governments and the
defendants have been at loggerheads for ye@as;ely agreeing on anything throughout this ca
lengthy and tortuous history. To call this an arms' length settlement would be putting it
That they have finally sat down and resolved ttiierences is evidence that the agreement's t¢
are hard-fought, both procedurally and substaty, and fair. Second, the governments h
shown a dogged determination to ensure the cleaning up of the River in the most exp
fashion, and they and their agencies may be predtonhave not only the will to get the job do
but the expertise that warrants a court's defereAtéhis stage, no further evidentiary hearing
required.
D. Collateral Source Payments

Finally, Glatfelter contends that the Propo&amhsent Decree upends the Court’s rulin
the Whiting action, affirmed by the Court of Appeals, that an equitable allocation must co

collateral source payments by insurers and othhboshave agreed to indemnify NCR for portig
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of its liability. Dkt. 1196 at 10-16. But that is nwhat this Court held or what the Court
Appeals affirmed. The Court’s lbhg, affirmed by the Court of Agals, was that “the collater
source rule does not apply in CERCLA § 113(f) contribution actiovhiting 768 F.3d at 707
The collateral source rule generally bars the reduction of a claimant's recovery by the an
compensation received from other sources, i.e., sources ‘collateral’ to the defdvid&df v.
United Statest F.3d 461, 464 (7th Cir. 1993). Because thiatmral source rule is inapplicable
CERCLA cases, courts may, in principle, taksurance payments into account when decig
contribution sharesWhiting 768 F.3d at 707. But there is no requirement that they do s¢
more importantly, NCR is not seeking contriloutfrom Glatfelter for amounts paid by its insur
or indemnitors.

Before the Court of Appealsweated this Court’s decisionWvhitingholding NCR primarily
liable for the cleanup, the Court held that Glatfediied the other PRPs could not recover on t
contribution counter claims ageit NCR cleanup costs they haegkaldy covered through insurana
Relying on the Tenth Circuit’s decisionkmiedland v. TIC-The Indus. Cdb66 F.3d 1203, 120
(10th Cir. 2009), the Court held that “permittm@ERCLA contribution-action plaintiff to recou
more than the response costs he paid out of pocket flies in theff@eRCLA’s mandate tq
apportion those costs equitably among the liable partditing Dkt. 1080 at 24-255ee also
Whiting, Dkt. 1502 at 5. In other words, the Cosirlling was intended to prevent Glatfelter g
the other contribution counter claimants fraueiving a double recovery, one from their insut
and another from NCR, for the same costs. Glatfelter contends that this rulingMhitimg case
requires that in determining whether the $8#llion NCR and Appvion will ultimately pay unded

the Proposed Consent Decree is fair and reasornbbl€ourt must offset against that amount
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reimbursements received from their insurers aémnitors, and even the tax benefits they may

have received from the government for business deductions and write-offs.

Glatfelter is wrong. The Court’s ruling in tNehiting contribution action has little, if any
relevance to the Proposed Consent Decree ofterszbolve NCR'’s liability in this enforceme
action, especially given the Court of Appealstision vacating the Cdis finding that NCR hag
primary liability. To the extent the ruling survives, the proposed settlement does not vio

Under the Proposed Consent Decree, NCR wilpnafit by recovering from its indemnitors mo

ate it.

e

than it has paid, and has yet to pay, for itarghof the clean-up. Were the Court to adopt

Glatfelter’'s position, a time-consuming and costlglgsis of not just NCR’s insurance settleme

indemnity agreements and tax returns, but those of every other responsible party, in

Glatfelter, would be required to offset their conttions as well. This makes no sense, and not

either this Court or the Court of Appeals sai\hitingrequires such a result.
CONCLUSION

In sum, the Proposed Consent Decree is substantively fair and reasonable. It 3

NCR/Appvion 65% of the estimated total respoossts and NRD, 12% each to Georgia-Pad

and Glatfelter, and 11% to the prior settling parti&ppvion waives its cost recovery claim, NG

foregoes its divisibility defense, and both waive, along with their indemnitors, appeals
previous rulings, thus providing finality to the litigan with the assurance tbe other parties tha
their liability will not be even greater unless thelgct to continue to pursue their own clai
against NCR or Appvion.

The Proposed Consent Decree sogbrocedurally fair and reasonable. It is the resu

arms-length negotiations among counsel who t@esn involved in the litigation surrounding t
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site for many years, representing sophisticatieshts. The settlement relies on well-documer
past cost figures, informed estimates of futuseg,and a well-developed record regarding rele
allocation factors, including knowledge/culpability, mass discharged, cooperation, geog
considerations and litigation exposure. The agreement also includes revisions made in res
concerns expressed by Georgia-Pacific and Glatfelter at an in-person meeting with the gove

Finally, the Proposed Consent Decree atb@aces the purposes of CERCLA by assu
completion of the remedial action work at the site in an expeditious manner, with fin
guarantees. It also streamlines the few isser@aining in the enforcement case and will likely
an end to most (if not all) of tA&hiting case.

For all of these reasons, the motion to apprsettlement and enter the Proposed Con
Decree (Dkt. 1188) iIGRANTED. The Clerk is directed to tar the Consent Decree, along w|
its appendices, forthwith. Glatfelter’'s motion to file a surreply memorandum in opposition
motion to approve (Dkt. 1202) is likewiSRANTED . All other motions now pending in the ca
(Dkt. 1125, 1134, 1141, and 1171) are denied as mbbe parties should file a status rep
concerning the remaining claims in both this action antiMhigingcase within 14 days of the da
of this order.

SO ORDEREDat Green Bay, Wisconsin this 22nd day of August, 2017.

s/ William C. Griesbach
William C. Griesbach, Chief Judge
United States District Court
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