
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA and
THE STATE OF WISCONSIN,

Plaintiffs,

v. Case No. 10-C-910

NCR CORPORATION, et al.,

Defendants.

ORDER AUTHORIZING COURT REGISTRY ACCOUNT DISBURSEMENTS
PURSUANT TO CONSENT DECREE WITH

CASHOUT SETTLING DEFENDANTS AND THE STATE OF WISCONSIN

Certain settling parties have paid a total of $54,100,000 into a Court Registry Account as

prescribed by a Consent Decree with Cashout Settling Defendants and the State of Wisconsin that

was lodged with the Court (Dkt. 924-1) and a subsequent Order entered by the Court (Dkt. 926). 

The settlement payments required by the Consent Decree were made by the City of Appleton, CBC

Coating, Inc., Menasha Corporation, the Neenah-Menasha Sewerage Commission, U.S. Paper Mills

Corp., WTM I Company, and the State of Wisconsin.  The Court approved and entered the Consent

Decree on February 6, 2015 (Dkt. 961, 983).  The 60-day deadline for appealing the Court’s entry

of the Consent Decree under Fed. R. App. P. 4(a)(1)(B) expired on April 7, 2015, and no notices

of appeal were filed.

The Plaintiffs have now filed a Motion asking the Court to authorize the disbursement of

the settlers’ payments (plus accrued interest) to Plaintiffs, as envisioned by that Consent Decree
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concerning the Lower Fox River and Green Bay Superfund Site (the “Site”).  

NOW, THEREFORE, in light of the Plaintiffs’ Motion, and good cause appearing, IT IS

HEREBY ORDERED: 

1. Consistent with Paragraphs 6 and 8 of the Consent Decree, the $54,100,000 that was paid

into the Court Registry Account (and all accrued interest on that deposit) shall be disbursed to the

United States and the State of Wisconsin after entry of this Order, as follows:

a. $47,050,000 (plus the corresponding interest on that amount) shall be disbursed to

the United States; and 

b. $7,050,000 (plus the corresponding interest on that amount) shall be disbursed to the

State of Wisconsin. 

2. The United States and the State of Wisconsin shall provide the Financial Manager in the

Clerk’s Office payment instructions to facilitate the Court Registry Account disbursements

described above.

3. Pursuant to 28 U.S.C. § 1914(b) and the Judicial Conference Schedule of Fees, no fees shall

be charged for the services rendered in conjunction with this use of a Court Registry Account.

4. For the amount disbursed to the United States under Subparagraph 1.a, the United States

shall ensure that the total amount is allocated such that:  (i) $1,375,000 (plus all accrued interest on

that portion of the total) shall be deposited in the Lower Fox River and Green Bay Superfund Site

Special Account within the EPA Hazardous Substance Superfund, to be retained and used to

conduct or finance response actions at or in connection with the Site, or to be transferred by EPA

to the EPA Hazardous Substance Superfund; (ii) $4,650,000 (plus all accrued interest on that

amount) shall be deposited in the U.S. Department of the Interior’s Natural Resource Damage
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Assessment and Restoration Fund, to defray natural resource damage assessment costs incurred by

DOI; and (iii) $41,025,000 (plus all accrued interest on that portion of the total) shall be deposited

in a Site-specific sub-account within DOI’s Natural Resource Damage Assessment and Restoration

Fund, to be managed by DOI for the joint benefit and use of the Federal, State, and Tribal Natural

Resource Trustees to pay for natural resource restoration projects jointly selected by the Trustees

and/or to be applied toward natural resource damage assessment costs incurred by DOI and the

State.

5. For the amount disbursed to the State of Wisconsin under Subparagraph 1.b, the State shall

ensure that the total amount is deposited in a segregated fund under the direction of WDNR, to be

retained and used to conduct or finance response actions at or in connection with the Site, or to be

transferred to the EPA Hazardous Substance Superfund.

SO ORDERED this 15th day of April, 2015.

     /s William C. Griesbach                   
William C. Griesbach, Chief Judge
United States District Court
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA,

Plaintiff,

v. Case No. 10-C-910

NCR CORPORATION, et al.,

Defendants.

DECISION AND ORDER

Following remand of this case from the Court of Appeals, the United States has filed a

motion seeking additional findings of fact based on the record made at the December 2012 trial

conducted in this action that would reaffirm the court’s original conclusion that the harm to OU4

is not divisible and that NCR is jointly and severally liable.  In the government’s view, there is

enough evidence already in the record to answer two of the key questions highlighted by the Seventh

Circuit in its decision remanding the case.  If this court agrees with the government’s interpretation

of the evidence, the matter may be resolved without the need for further proceedings.  Based upon

the analysis adopted by the Seventh Circuit, however, and the evidence presented at trial, I am

unable to make the findings the government requests.  Instead, I find that NCR has established its

divisibility defense.  The government’s motion will therefore be denied and NCR’s cross-motion

will be granted.
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I. The Trial and the Seventh Circuit’s Decision

On September 25, 2014, the Seventh Circuit affirmed parts of this court’s post-trial decision

but reversed and remanded as to others.  As relevant here, that decision directed this court “to

reconsider NCR's divisibility defense consistent with this opinion.”  United States v. P.H. Glatfelter

Co., et  al., 768 F.3d 662, 682 (7th Cir. 2014).  As all of the parties are by now well-aware, the

divisibility defense has two components.  The first question asks whether the harm is theoretically

capable of being divided, while the second asks whether there is a reasonable way of apportioning

the damages.  Id. at 838.

At trial and in earlier proceedings, the parties, their experts, and the court all viewed the

evidence through the prevailing “binary” lenses that then governed the divisibility analysis.  In

attempting to answer the first of the two divisibility questions, the issue was not how much each

PRP contributed to the concentrations, or toxicity, in OU4, but how much their discharges gave rise

to the need to remediate portions of that river section.  Each portion of the river either needed to be

remediated, or it did not; that was why the parties and courts addressing this issue have described

the question as binary.  In short, the remedy imposed and its attendant costs were the touchstone of

the entire analysis of harm.  For example, I described the efforts of NCR’s expert, Mr. Butler, as

follows:

Butler went about determining which remedial actions, if any, would need to be
applied to different parts of the river, which he had conceptually divided up into
polygons. For instance, if a certain polygon would have a concentration lower than
1 ppm if NCR were the only discharger, he could determine that that polygon would
not need to be dredged or remediated at all. In other cases, a polygon that otherwise
needed to be dredged might have been a candidate for capping (a cheaper remedy)
had NCR been the only polluter. Thus, Butler's analysis determines areas that would
not need to be remediated at all in the NCR-only scenario, as well as areas for which
different remedies could be applied.
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United States v. NCR Corp., 960 F.Supp.2d 793, 809 (E.D. Wis. 2013).  

Based on the fuller record now before it following a bench trial, the Seventh Circuit altered

the prevailing “binary” paradigm and, in essence, directed the parties and this Court to view the

question of divisibility through a different set of lenses.  It did so by re-defining the very harm that

NCR’s defense attempts to divide.  No longer is the “harm” to be viewed primarily with respect to

the remedy or costs the PCBs might have triggered; instead, the harm is primarily defined with

respect to the PCBs’ actual toxicity, i.e., the “harm to human health and the environment.”  Id. at

677.  The Seventh Circuit found that this harm is not binary but “continuous,” because the harm

increases in rough proportion to the concentration of PCBs in the water (particularly nearer the

surface).  Simply put, the more PCBs, the more harm.  Thus, the harm is more properly defined as

a release’s toxicity or danger to health and the environment, as opposed to the release’s propensity

to trigger a costly remedy.1    

In many ways this analysis should be much easier because it removes the somewhat

cumbersome link between discharges, remediation rules and cost.  If harm is essentially toxicity,

we no longer need to assess whether given discharges would have given rise to the need for a

specific remedy in a portion of the river.  Instead, the primary question as to whether the harm is

theoretically capable of being divided is now simply this: to what extent did NCR contribute to the

contamination, or toxicity, in OU4?  “We think the harm would be theoretically capable of

apportionment if NCR could show the extent to which it contributed to PCB concentrations in

OU4.”  Id. at 678.  As for the second question in the divisibility analysis, the Seventh Circuit

1Although the harm is the contamination, the Seventh Circuit suggested that the
“damages” to be apportioned would be linked to each party’s causation of remedial response
costs.
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concluded that if in fact NCR could show the extent to which it contributed to PCB concentrations

in OU4, then “a reasonable basis for apportionment could be found in the remediation costs

necessitated by each party.”  Id. 

II. Theoretical Divisibility

The question posed by the government’s motion is whether the record as it now stands

provides enough evidence for this court to rule on the two divisibility questions.  The government

focuses on the Seventh Circuit’s brief discussion of several experts, who were key to its defense:

The district court thoroughly critiqued the mass-percentage estimates provided by
Simon and Dr. Connolly, and we agree that those estimates likely understated NCR's
contribution to the PCBs in OU4. However, Butler also ran his analysis using the
higher estimates provided by Georgia–Pacific's expert, Dr. John Wolfe. The district
court failed to explain why Dr. Wolfe's mass-percentage estimates were unreliable.
Moreover, apart from its assumption that the PCB contamination in the Lower Fox
River is binary in nature, the district court levied no criticism at Butler's application
of the mass-percentage estimates he used. There may be reasons to find that Dr.
Wolfe's mass-percentage estimates are unreliable, and there may be reasons to find
that Butler's use of those estimates was unsound, but we will not undertake such
factfinding in the first instance. Therefore, we will reverse the district court's
decision on NCR's divisibility defense and remand for further proceedings.

768 F.3d at 678.

The reason this court did not explain why the higher mass-percentage estimates referenced

by Dr. Wolfe were unreliable, however, was because if the harm was binary in nature, it did not

matter.  In other words, if the harm at issue was the cost of remediation of those areas in which the

PCB contamination was above the remedial action level of 1.0 ppm and we assume the higher

estimates of NCR’s PCB contamination used by Dr. Wolfe are accurate, the required remedy would

be roughly the same even if NCR was the only source.  (ECF No. 729 at 2188-89.)  Given the
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relatively low remedial action level of 1.0 ppm, the court concluded that only if the volume of PCB

discharge attributable to NCR was extremely low, far lower than the estimates used by Dr. Wolfe,

would NCR be able to show that its discharges were not a sufficient or at least necessary cause of

all or most of the remediation required in OU4.  960 F. Supp.2d at 826, n 9.  

This understanding of the harm at issue was also the basis for this court’s rejection of Dr.

Butler’s conclusion that the harm was divisible even assuming the larger estimate of NCR’s PCB

discharge utilized by Dr. Wolfe.  The court explained in detail why it concluded that Dr. Butler’s

testimony that “(1) NCR's discharges alone produced concentrations below the 1.0 ppm remedial

action level; and (2) the concentration actually exceeded 1.0 ppm, due either to the other parties'

discharges or to a combination of their discharges with NCR's ....was limited and unconvincing.” 

960 F. Supp.2d at 811.  If, as the Court of Appeals has now held, the harm is to be viewed as

continuous, as opposed to binary, this court’s criticism of Dr. Butler’s approach drops out and Dr.

Wolfe’s estimates become relevant.         

It appears from the Seventh Circuit’s decision that its discussion of this evidence was

directed more towards the second divisibility question (apportionment of damages) than the primary

question, which asks whether the harm is theoretically capable of division.  In fact, as NCR points

out, the government seemed to have conceded as much during a December 2014 hearing, when its

attorney suggested that “the only remaining issue” is whether NCR can satisfy “step two” and

demonstrate an apportionment that “makes sense.”  (ECF No. 960 at 7.)  The government insists

that it has not conceded theoretical divisibility, but its briefs have addressed only the apportionment

question.  

Whether or not the government actually conceded theoretical divisibility, I conclude that the
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Seventh Circuit’s decision means, on this record, that the harm is theoretically capable of

apportionment.  In short, the Seventh Circuit’s definition of “harm” opens the door to a simple

volumetric approach to divisibility, and Dr. Wolfe’s evidence, as applied by Mr. Butler, suffices to

support such an approach.2   

In the government’s view, because Dr. Wolfe himself admitted that his own estimates should

not be grounds for a divisibility analysis, NCR necessarily loses on its defense.  From Wolfe’s point

of view, things were just too uncertain to rely on a modeling approach to determine divisibility. 

Therefore, according to the government, there would be no sound basis for Mr. Butler to have used

Dr. Wolfe’s own estimates, and thus there is no sound basis to find divisibility.  But Dr. Wolfe’s

ultimate conclusion that the harm was not divisible also rests on the assumption that the harm was

binary in nature and that, with a remedial action level of only 1.0 ppm, the remedy would be

approximately the same even if NCR was the only discharger.  (ECF No. 729 at 2188-89.)  Again,

this is the view that the Seventh Circuit rejected.  Now that the harm is seen as continuous, it is

much simpler to conclude that the harm may theoretically be divided.  NCR no longer needs to

show how its PCBs contributed to the need to remedy any given portion of the river—an

undertaking requiring detailed modeling.  Instead, it is enough to demonstrate what percentage of

the toxicity in OU4 was caused by its discharges. 

The question, therefore, is whether Dr. Wolfe’s mass-percentage estimates are reliable. 

NCR observes that the government ceded two hours of its time to Georgia-Pacific to allow Wolfe

2I do not mean volumetric in the sense of dividing harm by how much toxin each party
released.  Instead, the analysis here examines how much of each party’s release stayed in OU4.
This requires evidence about the numerous factors that cause particles to embed in the bottom of
a river.
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to testify during the trial (ECF No. 729 at 2264), and it is thus unusual that it is now backing away

from the very expert whose testimony it earlier seemed very willing to endorse.  The United States

points out that Wolfe played a somewhat limited role in the trial, however.  He submitted an expert

rebuttal report on behalf of Georgia-Pacific, a discharger in OU4B (near the mouth of the River)

whose natural motivation was to lay most of the blame for the PCBs in OU4 at the feet of the PRPs

upstream, primarily NCR and Glatfelter.  As a rebuttal witness, his role was primarily to question

the assessments of NCR’s experts.  And Wolfe himself noted that his estimates were subject to

multiple uncertainties.

NCR decided to use Wolfe’s own estimates, however, in an effort to show that even if it

used its adversary’s own data, which of course was quite unfavorable to NCR, the harm in OU4 was

still divisible.  This approach perhaps came as something of an afterthought, as the government

points out.  On the eve of trial, Mr. Butler served a supplemental expert report in which he

incorporated some of Wolfe’s estimates.  But Butler believed Wolfe’s estimates had not involved

the entirety of OU4 but merely its lower half, and so Butler made his own projections about what

Wolfe would have concluded about OU4A.  Then, on cross-examination, Butler learned that Wolfe

had actually made estimates for OU4A, which blamed NCR for 43% of the PCBs in OU4A.  Armed

with this knowledge, Butler then testified in surrebuttal, incorporating Wolfe’s 43% figure for

OU4A and his 27% figure for OU4B.  (Actually Wolfe had lumped together NCR and CBC

Coating, a smaller discharger also in OU2.)    

It is true that Wolfe’s estimates are subject to multiple uncertainties, including assumptions

about releases, dredging and the like.  But those are uncertainties that essentially go with the

territory.  In rejecting NCR’s modeling experts’ conclusions, for example, my analysis was driven
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primarily by the unreliability of the inputs to their framework, most particularly the lowball

assumptions about PCB discharges used by NCR’s expert, Mr. Braithwaite.  (ECF No. 794 at 32.) 

I noted problems inherent in Dr. Jones’ modeling technique, but did not find such problems to be

a critical flaw.  (Id. at 44.)  The point is that the modeling of OU4 was not the key problem, for

NCR or anyone else, and the uncertainties identified by Dr. Wolfe were, by their nature, the kinds

of issues that would bedevil the divisibility question in any river with multiple PRPs and an

imperfect historical record.

More importantly, any uncertainty about Dr. Wolfe’s analysis is lessened now that the

definition of harm has been de-linked from the remedial rules.  Wolfe’s earlier belief that things

were too uncertain and complicated is not particularly surprising, given the difficulty inherent in

attempting to link PCB discharges to remedial action and costs, etc.  Under that framework, it was

important to be able to identify how each party’s discharges gave rise to remedial action, and that

analysis was driven by whether NCR’s discharges pushed each subsection of the river past the 1.0

ppm remedial action threshold.  Modeling was paramount.  That analysis was much more

complicated than one based simply on identifying how much NCR’s discharges contributed to the

contamination in OU4, without respect to the remedy imposed or the 1.0 ppm threshold.  The

playing field now is different.  Even if Wolfe’s model was not “designed” to be used for divisibility

or apportionment under the old framework, the new paradigm demands much less from an expert. 

Now, it would be enough if Wolfe were able to provide reasonable estimates as to how much of

NCR’s discharges contributed to the contamination in OU4.  Such an estimate would suffice, on its

own, to answer the first question, namely, whether the harm is theoretically capable of

apportionment.  “We think the harm would be theoretically capable of apportionment if NCR could
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show the extent to which it contributed to PCB concentrations in OU4.”  768 F.3d at 678.

  The government’s strongest objection is that Butler really didn’t do anything else once he

adopted Wolfe’s estimates.  Recall that part of Butler’s primary analysis (using NCR’s other

experts) involved calculating PCB concentrations on a cell-by-cell basis based on the 1600 core

samples from OU4.  He did this because the “harm” was defined with respect to the remedy, and

the remedy varied based on the location of the contamination.  But in doing so, Butler was relying

heavily on NCR’s other experts, not Wolfe, in linking the PCBs to the remedy and costs for each

subsection of the river.  In contrast, in using Dr. Wolfe’s estimates, Butler simply applied Wolfe’s

percentages (e.g., 43%) to the known concentrations in all the core samples for each half of the

river.  For example, if a given core had a concentration of 35 ppm, the NCR’s share of that

contamination would be about 15 ppm, or 43%.  Thus, rather than the location-specific analysis he

undertook with respect to all of the different locations in the river, all of which have different

concentrations, Butler simply assumed that if NCR contributed 43% of the PCBs to OU4A, then

it also caused 43% of the concentration, or “harm” to that half of the river as well.

The government argues that doesn’t cut it because it is well-established that different

portions of the river had different concentrations attributable to OU2 sources.  For example, areas

near the De Pere Dam have been shown to be the product largely of OU2 sources.  Taking a “one

size fits all” approach to an entire half of the river will obscure the differences in concentrations in

different areas of the river.  As the government puts it, “Butler obtained no reliable information

about the actual contributions to the PCB contamination in hundreds of different river locations

when he multiplied Dr. Wolfe’s percentages by the PCB concentrations found in hundreds of

sediment core samples.”  (ECF No. 980 at 20.)  But even if Butler’s analysis might underestimate

9



NCR’s contributions in certain sub-areas of OU4, that means Butler’s analysis would over-estimate

NCR’s contribution to the contamination in other areas of the river.  After all, the 43% figure (for

example), is an average of NCR’s contribution to PCBs that remain in the first half of OU4, and

so an understatement in one portion of the river would have to be balanced by overstatements

elsewhere.

It is worth examining why Dr. Wolfe believed that there was too much uncertainty and that

the river could not be subject to divisibility.  Much of his uncertainty was due to the difficulty in

mapping which PCBs deposited in different subsections of the river.  

Q. [. . .] because of those uncertainties can modeling be done in the Fox River to
determine precisely where PCBs came from that are now located in OU4?

A.  No.  In my opinion, this uncertainty makes it impossible to do that precisely.

Q. And because of these uncertainties, Dr. Wolfe, do you think that the Fox River modeling
is a reliable scientific method for dividing or apportioning a river?

A. No, I don't think so.

(ECF No. 729 at 2198.)

In short, much of Dr. Wolfe’s testimony was based on the notion that it was too difficult to

“determine precisely where PCBs came from that are now located in OU4.”  (Id.)  And he “never

intended to put it forth as precise estimates to be used for an apportionment process.”  (Id. at 2224.)

In fact, Wolfe testified that “the challenge of using a modeling approach to answer this question is

too great.”  (Id. at 2226.)  

Dr. Wolfe thus believed that not only was his model not up to the task, but that modeling

in general could not answer the important questions at hand.  But those questions have changed. 

The new definition of harm no longer requires (if it ever did) the “precise” polygon-by-polygon
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approach that was used by NCR under the earlier remedy-based definition of harm.  Wolfe was

essentially rebutting an analysis that is no longer relevant, i.e. the notion that the remedy dictates

the definition of harm.  Having found that the harm was contamination and that it was continuous,

the Seventh Circuit recognized that each additional quantity of PCBs caused a roughly correlated

additional amount of danger to human health and the environment.  Given this more abstract

definition of harm, it is enough that a party can demonstrate a reasonable correlation between the

volume of PCBs it is responsible for and the concentrations present in the river.  Wolfe did this. 

In his cross-examination, he conceded that he relied on a well-recognized framework, called WASP,

for his model.  (ECF No. 729 at 2263.)  He admitted that the purpose of his model was to produce

the best estimates of loads, in connection with 2006 settlement discussions.  (Id. at 2264-65.) 

Repeatedly, he was asked if his results were his “best estimates” of the PCB loads of various parties,

and he agreed.  (Id.)  

Q. And so the net result of your expert modeling work is that ballpark three-quarters
of the PCBs that polluted OU4B were discharged not by NCR but by other parties,
right?

A. Well, I would agree, and I would emphasize the word “ballpark.”  I’ve spoken
about the high degree of uncertainty in those estimates.

Q. Ballpark, that sounds right.

A. Well, it’s an accurate reading of the estimates I provided.

(Id. at 2267-68.)  

Thus, what’s clear is that although Wolfe believed the divisibility question was too difficult

under the old, binary, framework, he never backed away from his “best estimates” of each party’s

PCB loads, and that is what is currently at issue.  The government essentially relies on Wolfe’s
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uncertainties about a question that no longer matters, while ignoring his relative confidence in the

load estimates he reached, which certainly matter.  The inescapable point is that Wolfe conceded

that “ballpark” NCR was responsible for only about a quarter of the PCBs in OU4B, and somewhat

more in OU4A.     

Here, Butler simply used Wolfe’s estimates and applied those percentages across the board

to the concentrations found in the core samples.  No doubt some of the PCBs from NCR’s plant

were more concentrated near the surface, while others were buried deeper below, due to the vagaries

of the Fox River, which all agree is not materially different from any other river.  The government

might have a better argument if there were evidence that PCBs coming from NCR’s plant somehow

had a systematically greater propensity to remain in higher concentrations near the surface

throughout OU4, which would make them more toxic than the basic volumetric analysis would

suggest.  But there was no such evidence, and none is imaginable.  In fact, the government’s

evidence regarding bioturbation, dredging, the seiche effect, and the like, tended to show that all the

PCBs from upstream sources are mixed together and may, in the aggregate, be viewed as fungible. 

That is, once they deposited in the river bed, there is no reason to believe that NCR’s PCBs

somehow behaved any differently than the PCBs from Glatfelter, U.S. Paper, CBC Coating, or other

dischargers.  Thus, if NCR is responsible for 43% of the PCBs that settled in OU4A, then it is

reasonable to believe that it is also responsible for about 43% of the concentration of PCBs in

OU4A, and that is all NCR must show in order to establish theoretical divisibility.

In sum, even if NCR’s own experts were unconvincing on the question of the volumetric

amount of PCBs NCR contributed to OU4, the evidence submitted by NCR’s adversary set an outer

limit of how much contamination can be attributed to NCR.  Importantly, no one has even attempted
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to argue that NCR’s contributions to the contamination in OU4 were materially more than the

estimates Dr. Wolfe himself used.  Thus, NCR has shown that, at worst, it is responsible for roughly

one-third of the PCBs that settled in OU4.  Because the “harm” in OU4 is defined with respect to

the concentration of PCBs, and because NCR’s discharges (on average) produced concentrations

in the same fashion as other dischargers, the volumetric estimates shown by Dr. Wolfe and applied

by Mr. Butler sufficiently establish “the extent to which [NCR] contributed to PCB concentrations

in OU4.”  768 F.3d at 678.  The harm is therefore theoretically divisible.  

III. Reasonable Basis for Apportionment

The second question is whether there exists a reasonable basis for apportionment in the

“remediation costs necessitated by” NCR.  Id.  NCR’s task, therefore, is to demonstrate a reasonable

estimate of the extent to which its contribution to the contamination in OU4 gave rise to the

remediation costs incurred.  (As discussed further below, because costs are correlated with harm,

the analysis is somewhat similar.)

NCR relies on the fifth step of Butler’s analysis.  In calculating NCR’s share of the total

OU4 remediation costs, Butler apportioned liability based on the ratio between each PRP’s stand-

alone cost and the total of all the parties’ stand-alone costs.  Butler testified that he had used this

stand-alone cost method some fifteen or twenty times since the early 1990s.  He explained the

method as follows:

the stand-alone cost analysis looks at what would be the cost if only one party’s
waste or contributions were at a site.  And you then estimate the cost for each – for
that party, and then you do that for each party so that you get a stand-alone cost that
is assignable – attributable to each party.  And on the basis of those stand-alone
costs, you can then come up with a reasonable method for apportioning the costs. 

(ECF No. 726 at 1368.)
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This approach assumes that the pollution is cleaned up in a joint project among various

polluters, whose combined efforts produce cost savings.  For example, if three polluters would have

incurred $200 million cleaning up their pollution independently of each other, they might be able

to do the project together for only $120 million.  Thus, under this approach, each polluter shares in

the benefits of group cost savings in proportion to its own stand-alone costs.  

The government’s principal objection to this approach is that it is based on averages of

contamination over broad areas (OU4A and B) when what really matters is “variability in the

individual data points.”  (ECF No. 980 at 21.)  After all, the remedy is not being imposed with

respect to “OU4A” or “OU4B”—the most detail found in Butler’s analysis—but in multiple

subsections of the river.  Each PRP contributed different amounts to those subsections, and thus

caused different kinds of remedies (or no remedy at all), and so (the government argues) it would

not make sense to use averages to apportion the costs.  For example, it is well accepted that most

of the PCB concentrations directly adjacent to Georgia-Pacific’s plant in OU4B came from Georgia-

Pacific itself.  It would therefore not make sense to attribute to NCR a stand-alone cost for

remediating that subsection because Butler’s estimates are an average for the entirety of OU4B. 

Given that discharges from Georgia-Pacific’s plant are largely to blame for the toxicity at that

location, such an approach would overestimate NCR’s contribution to the remedial costs in that

section.  (The flip side is that the using the averages would underestimate NCR’s contribution to

costs elsewhere in the river, where its own PCBs might predominate.) 

 There are at least two problems with the government’s argument.  First, the Seventh Circuit

found, contrary to this court’s earlier conclusion, that not only was the harm continuous, but the

cleanup costs were continuous as well.  That is, it concluded that cleaning up a given portion of the
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river becomes more expensive the more toxic that portion is.  768 F.3d at 277.  If costs are

correlated to contamination (harm), then one would expect the costs may be apportioned on roughly

the same lines as the harm itself: the more harm each party causes, the more cost he is responsible

for.  That means the analysis is much simpler, a point made by Burlington Northern itself.  There,

for example, the district court concluded that the railroads were responsible for 6% of the

contamination and therefore 6% of the remediation costs.  There was no discussion of relationships

between harm and remediation costs, part-per-million thresholds, “variability in the individual data

points,” or anything akin to the kind of detail the government now presses for.  In defining harm as

contamination and equating remediation costs with the amount of contamination, the Burlington

Northern approach appears to be what the Court of Appeals has directed be used here.  If that is

true, then none of the criticisms of Dr. Wolfe are very persuasive because only the most basic

modeling would be required to establish how much PCB remained in OU4.  As discussed above,

Wolfe’s estimates were at the high end of what was reasonable to attribute to NCR, and no expert

or party has argued that NCR’s discharges were materially greater.  Accordingly, absent compelling

evidence to the contrary, if NCR contributed to 27-43% of the harm in OU4, it also contributed

roughly the same amount to the cleanup cost.  

Just as importantly, it is reasonableness, not scientific precision, that governs the

apportionment analysis.  This court has already noted that Burlington Northern seemed to lower the

bar for what kind of evidence would be acceptable for a PRP to establish apportionment.  In that

case, it was clear to all concerned that the size of the leased parcel and the amount of time the PRP

had controlled it were not necessarily linked to the amount of harm or damages.  Instead, those

metrics were just rough proxies the district court used in the absence of actual knowledge, an
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absence of information caused by the fact that the railroads did not even argue divisibility.  By

comparison, in this case we have scientific estimates from an expert whose experience and

qualifications are unimpeachable and who had no motive to understate NCR’s contribution.  Unlike

Burlington Northern, where a fifty-percent “margin of error” was applied, here we can say with

reasonable certainty that NCR is responsible for somewhere between twenty and forty percent of

the PCBs remaining in OU4 (prior to remediation), and that its stand-alone cost for remediation falls

somewhere in that range as well.  NCR’s proposal of a 28-percent share falls solidly in the center

of the range of reasonableness. 

The government is correct that nothing in Burlington Northern suggests that the district

court’s approach in that case was a paragon of apportionment.  It is also possible to read the decision

narrowly in light of the fact that the level of review was limited to whether the court had abused its

discretion.  But nowhere did the Supreme Court, which was unanimous, express skepticism about

the district court’s approach; and nowhere in the opinion does one get a sense that the Court would

have done it differently had it been asked to apportion the harm in the first instance.  More

importantly, I am bound by the decision of the Court of Appeals, which states that if NCR could

show the extent to which it contributed to PCB concentrations in OU4, “a reasonable basis for

apportionment could be found in the remediation costs necessitated by each party.”  768 F.3d at 678. 

Thus, I conclude that the apportionment here would easily pass muster under the Supreme Court’s

Burlington Northern analysis, and complies with the mandate of the Seventh Circuit.  As a high

estimate, NCR is responsible for 43% of the PCBs in the upper half of OU4 and 27% in the lower

half.  It requires no stretch of science or logic to conclude that NCR would also be responsible for

a similar amount of the cleanup costs.  
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As I noted above, no one has plausibly argued that NCR contributed significantly more to

the PCB problem than Wolfe estimated.  Accordingly, when Butler employed Wolfe’s estimates,

he founded his analysis upon a high estimate for NCR’s contributions, which therefore likely

overstates NCR’s responsibility for response costs in OU4 on the whole.  There are clearly areas

where using an average would understate NCR’s contribution, but there are also areas where it will

overstate it (such as hotspots near U.S. Paper and Georgia-Pacific, both significant dischargers). 

Although an approach based solely on averages for each half of OU4 is not optimal, in a scientific

sense, nothing in Burlington Northern requires that.  And in this case we can expect that the

variance in different subsections will not redound to NCR’s benefit because, using Wolfe’s

numbers, NCR started with a worst-case-scenario estimate of its total average contribution to OU4's

contamination.  In addition, Wolfe’s estimates grouped CBC Coating (the other OU2 source)

together with NCR.  Although CBC was never considered a large discharger, its inclusion also

points to an overstatement of NCR’s responsibility for the cleanup costs.

Finally, it is also worth noting that no one has objected to the use, in general, of a stand-

alone cost method for apportionment.  At trial, Dr. Wolfe’s sole criticism of Butler’s analysis was

in Butler’s use of the PCB load estimates, i.e., the inputs from other experts that this court and the

court of appeals found unconvincing.  (ECF No. 729 at 2255.)  Butler’s reliance on Dr. Wolfe’s

estimates, rather than NCR’s own estimates, solves one of the key problems identified in NCR’s

approach because it avoids reliance on the PCB discharge estimates that this court found far too

low.  
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III. Conclusion

The government relies largely on the fact that Dr. Wolfe himself testified that his own

modeling would not support a divisibility or apportionment determination.  But the question now

is much simpler than it was at trial, and Dr. Wolfe confirmed on cross-examination that his

estimates, which were unfavorable to NCR, were his “best” ones.  No other expert has credibly

testified that NCR’s contribution to the PCB problem in OU4 was greater than the estimates Dr.

Wolfe found.  Mr. Butler simply incorporated those estimates into his framework and concluded

that 28 percent of the costs of remdiation in OU4 are attributable to NCR.  Based on the evidence

before me and applying the rationale adopted by the Court of Appeals, I find that Butler’s estimate

of NCR’s share is reasonably accurate.  It follows that NCR has established the harm is theoretically

capable of division and that there is also a reasonable basis to apportion its share of the remediation

costs of OU4 at 28 percent.  NCR has not claimed the harm in OU2, 3 and 5 is divisible, and thus

its liability for remediation of those areas is joint and several.  NCR discharged no PCBs in OU1,

and therefore has no divisible share of the clean-up costs for that area.  For these reasons, the

government’s motion is DENIED.  NCR is directed to submit a proposed judgment to the Court

within 7 days.  The government may respond within 7 days of NCR’s submission.  

SO ORDERED this 15th day of May, 2015.

   /s William C. Griesbach                      
William C. Griesbach, Chief Judge
United States District Court
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA and
STATE OF WISCONSIN,

Plaintiffs,

v. Case No. 10-C-910

NCR CORP., et al.,

Defendants.

ORDER GRANTING RECONSIDERATION

Following this Court’s May 15, 2015 Decision and Order finding that NCR had established

its divisibility defense, most of the other parties filed motions seeking reconsideration.  These

parties argue that NCR failed to establish its divisibility defense because the evidence and testimony

that are the subject of the limited remand were unreliable.  For the reasons given below, I agree, and

will therefore grant the motions.

I. Motions for Reconsideration

1. The Harm is not Theoretically Capable of Apportionment

As the Seventh Circuit explained, the harm is “theoretically capable of apportionment if

NCR could show the extent to which it contributed to PCB concentrations in OU4.” United States

v. P.H. Glatfelter Co., 768 F.3d 662, 678 (7th Cir. 2014).  As noted in my previous decision (ECF

No. 1000), the government appeared to have all-but conceded this point, but in its subsequent

motion practice it has launched a vigorous assault on Dr. Wolfe’s estimates, which the Seventh

Circuit has asked this Court to consider on remand.  
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It is true, as NCR notes, that some of the issues now raised could have been argued at some

earlier time.  In some circumstances, many of the arguments would not properly be the subject of

a motion for reconsideration.  Here, however, the circumstances are highly unusual.  Following the

remand, the government filed a motion, accompanied by a short brief, asking the court to conclude,

based on the trial record, that NCR had failed to meet its burden.  (ECF No. 935.)  NCR responded,

and the government filed a reply brief.  NCR filed a surreply brief.  During the limited briefing on

that motion, the numerous other interested parties were not heard in any meaningful capacity. 

Neither were the other parties (nor the government) able to meaningfully respond to NCR’s

approach during trial, because Butler’s use of Wolfe’s evidence came only in NCR’s surrebuttal. 

Given the import of the matters under consideration, the motions for reconsideration allowed these

parties to be heard and to provide further context, a context that makes it clear that NCR’s late-

inning use of Dr. Wolfe’s evidence was not sufficient to meet its burden.  

The most salient problem with Wolfe’s estimates is that they contradict facts already found

by the court.  For example, several of the parties note that Wolfe’s estimates overstate—probably

dramatically—the PCBs attributed to U.S. Paper, one of the four key sources of PCB contamination,

which is located in the upper half of OU4, known as OU4A.  As a point of reference, following the

trial this Court found that NCR’s expert, James Braithwaite, had relied on an excessive estimate of

some 9,189 kg attributable to U.S. Paper.  In rejecting that conclusion, I noted that U.S. Paper had

not used NCR broke during much of the PCB era, and when it did use NCR broke, it used only

small amounts.  (ECF No. 794 at 38-39.)  Specifically, this court concluded, as a finding of fact, that

U.S. Paper “did not recycle NCR paper, which was white, as a significant part of its business. In

about 1966, however, it began manufacturing white paper rolls using white NCR broke, but even
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then it used only a small portion of NCR broke in the process, as white rolls themselves constituted

only a limited portion of its recycled product business.”  (Id. at 15.)  Another expert, David Merrill,

had more credibly estimated that U.S. Paper had discharged no more than 1,166 kg of PCB, which

would be somewhere in the neighborhood of one-half of one-percent of the total PCBs released to

the river.  (Tr. 2320-31.) In sum, NCR’s expert had attributed 9,189 kg to U.S. Paper, while a more

credible expert had found no more than 1,166 kg.

In contrast, Georgia-Pacific’s expert, Dr. Wolfe, estimated that U.S. Paper had released

some 21,500 kg of PCBs, a figure that could easily be too high by a factor of nearly twenty.  That

explains why he believed U.S. Paper (the only significant OU4A-based source of PCBs) would have

been responsible for some 21% of the PCBs in OU4B, and an even higher percentage in OU4A

itself, even though U.S. Paper likely contributed only a tiny fraction of the total PCBs to the

river—at most, in the low single digit percentages.  Obviously, Wolfe’s estimate is sharply at odds

with that reality.  (Notably, NCR does not deny the essence of that fact.)  Because there are only a

few sources of contamination into OU4, a large error with respect to a single source will skew the

numbers dramatically in favor of the other sources, including NCR.       

This calls into doubt both the general framework used by Dr. Wolfe as well as his specific

conclusions.  Most problematic is the fact that his estimates for NCR were not unfavorable or

conservative, as I had previously concluded, but instead were based on the flawed premise that U.S.

Paper was a substantial polluter of PCBs into the river.  As discussed below, Wolfe did not explain

exactly what percentage he attributed to U.S. Paper for OU4A (his expert report was limited to

conclusions about OU4B), but it would have been much higher than the 21% he ascribed to U.S.

Paper for OU4B.  That means Wolfe’s conclusion attributing some 43% of the PCBs in OU4A to
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NCR was actually low, not high.  If much lower assumptions are made with respect to U.S. Paper,

then it follows that NCR could easily have been responsible for 50% or more of the harm in OU4A

and some 35% or more in OU4B.  We do not know.  The point is, this substantial divergence from

facts I have found, and which are not presently contested, calls Wolfe’s conclusions into serious

doubt, so much so that NCR has not met its burden to “show the extent to which it contributed to

PCB concentrations in OU4.” Id. at 678.  In short, Butler’s use of Wolfe’s flawed estimates cannot

be expected to produce a reliable answer to the question of how much NCR contributed to PCB

concentrations in OU4.

2. Remediation Costs Necessitated by Each Party

  The parties spend the bulk of their efforts addressing the second divisibility question, which

is whether there is a reasonable basis for apportionment.  Once again, the further context provided

in subsequent briefing has shed light on some glaring flaws in NCR’s approach.  

A. Missing Estimates

In its motion for reconsideration, the moving parties argue that the trial record does not

provide complete estimates for all of the dischargers, and so Butler’s use of those estimates must

be based on mere guesswork rather than supportable science.  The moving parties focus on OU4A,

the artificial designation for the upstream half of OU4.  Wolfe’s expert report provided PCB

concentration estimates for OU4B (the location of Georgia-Pacific, his client), but not for OU4A.

During the trial, however, it came out that Wolfe had produced an estimate of NCR’s contribution

to OU4A (43%), and that is how Butler learned that figure, which he subsequently used in his own

model and testified about on surrebuttal.  In sum, Wolfe provided his estimates for four of the key

sources of pollution: the OU1, OU2 and OU4 contributions to pollution in OU4B, as well as the
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43% estimate for OU2 (NCR) contribution to pollution in OU4A.

But, the moving parties note, there was no evidence as to Wolfe’s estimates about two of

the other key sources of pollution into OU4A, namely those in OU1 (like Glatfelter) and OU4A

itself (U.S. Paper).  Accordingly, because Wolfe’s estimates were incomplete, Butler could not have

arrived at a meaningful stand-alone estimate because he did not have estimates for all of the key

PRPs.  He must simply have guessed at them.

NCR protests that there is no mystery as to where Butler’s data came from because it is

readily discernable from Wolfe’s expert report.  The parties debate whether the expert report was

itself admitted into evidence, but that is irrelevant.  An expert is not bound to rely only on

“evidence” admitted at trial.  Whether Wolfe’s report was admitted as evidence or not, NCR argues,

Butler read it and relied on it.  (Tr. 1514, ECF No. 726.)  Even if true, the report still limits itself

to estimates for OU4B rather than OU4A.  (ECF No. 628-9 at 63-64.)  That is, there is no table or

other graphic demonstrating Wolfe’s conclusions about OU4A.  Thus, contrary to this court’s earlier

belief, it was not simply a matter of Butler using another expert’s mass estimates and running them

through his apportionment model.  Instead, two of the key estimates are missing from the data set

that Butler relied upon in reaching his conclusions.  

NCR argues that the estimates are “readily obtained” from Wolfe’s expert report, (ECF No.

1025-1 at 3.), but its choice of the passive voice verb is telling.  It is conceivable that Wolfe’s

estimates for the other operable units from data contained within the report are obtainable, or that

they are “obtained” now, but Butler did not testify that he ever actually obtained them, nor did he

explain how he would have done it.  The fact that a report might allow an expert to divine another

expert’s estimates does not mean that the expert actually did so.     
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In fact, the trial testimony suggests that Butler did not have complete data from Wolfe,

contrary to this court’s earlier assumptions.  Recall that Butler did not have any of Wolfe’s OU4A

estimates until he was cross-examined by Georgia-Pacific’s counsel, who informed him that Wolfe

indeed had an estimate for OU2 (NCR) contributions to OU4A.  That was the only OU4A estimate

Butler had.  As NCR’s counsel explained during the trial, Butler “has since [i.e., since the cross-

examination] been able to use his model and use that input, which he had not had an opportunity

to do until our rebuttal evidence.”  (ECF No. 731 at 141, Tr. 2782.)  And Butler himself testified

that Wolfe’ report “did not provide an estimate for OU4A.”  (Id. at 139, Tr. 2780.)  If Butler had

actually found and used all of Wolfe’s key estimates in the expert report, he would not have needed

to wait until trial to use Wolfe’s OU2 estimate for OU4A—he would already have known it.  As

NCR’s counsel explained at trial in response to an objection, “all he's done [Butler] is redo exactly

the same model that counsel have had for weeks or months, simply changing one variable, which

is the 43 percent estimate, in place of the 37 percent Simon estimate that he used the last time.”  (Id.

at 2784.)  Thus, it seems abundantly clear that Wolfe used the 43 percent estimate for NCR, but did

not use Wolfe’s other estimates for OU1 and OU4.  He only changed “one variable”—Wolfe’s

estimate of 43 percent for OU2 contributions into OU4A.  

In short, if Butler had actually obtained the estimates for OU4A in the report, he would have

said so.  Instead, it is clear that NCR is now attempting to reconstruct what could have been done

rather than explaining what Butler actually did.  In short, it is largely a mystery as to how Butler was

able to arrive at a 28% figure for NCR’s contribution to the harm in OU4 because Butler was

missing two of Wolfe’s key estimates for OU4A.  Instead, it appears that Butler’s model

incorporated and relied upon incomplete estimates, and, as I found above, the estimates from Wolfe
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that Butler did have were themselves deeply flawed.  Accordingly, I now conclude that Butler’s use

of Wolfe’s estimates did not provide a reasonable basis for apportioning the costs.

B. Changed Paradigm

A second reason for rejecting Butler’s apportionment approach is that he was operating

under a paradigm (what we have been calling the “binary” approach) that is no longer operative. 

Butler’s approach to apportioning costs produced results that changed NCR’s share very little, even

if the PCB mass assumptions varied widely.  For example, when Butler used Wolfe’s 43% figure

instead of the 37% figure he had adopted from the Simon team, the share he now attributed to NCR

rose from 23.5% to 23.7%, a measly two-tenths of one-percent, even though Wolfe’s 43% figure

was some 16 percent higher (6 / 37ths) than 37 percent.  Under Butler’s method, one could ascribe

to NCR very large mass estimates without moving the needle very much.  Butler explained this

apparent anomaly by citing the now-abandoned binary model.  The reason there was such a small

change in NCR’s share, he explained, “has to do with the relationship between PCB mass and cost,

which is nonlinear. And that flows from the Remedial Action Decision Rules and the very low 1

part per million PCB threshold here.  So that when we're in a situation like we are in Scenario 4 with

37 percent, we're already a fair amount above the 1 part per million threshold. So by adding

additional mass and increasing the concentration, what you see is a very small change in the

footprint of the remedy, very small change in the remedial quantities, and a very small change in

the cost.”  (Id. at 2785-86.)  Almost every assumption Butler relied on was overruled by the Seventh

Circuit, which held:

[T]he harm resulting from PCB contamination in the Lower Fox River cannot be
characterized as binary. PCB concentrations below the 1.0 ppm remedial action level
and even the 0.25 ppm target SWAC still pose a threat to human health and the
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environment. Even in areas where no remediation is required, higher PCB
concentrations contribute more to the risk of harm and require a longer period of
natural recovery to achieve an acceptable risk. Moreover, not all concentrations
above EPA's remedial thresholds are equally harmful; the risk of harm increases
with concentration even at high levels.

The continuous (as opposed to binary) nature of PCB contamination in the Lower
Fox River leads us to reexamine EPA's remediation rules to determine whether
remediation costs are still a useful approximation of the contamination caused by
each party. As with the contamination, the district court thought that remediation
costs resembled an on/off switch: sediment with PCB concentrations below 1.0 ppm
would impose no remediation costs, while sediment with PCB concentrations above
1.0 ppm would always impose about the same remediation costs. We think the
district court got this wrong as well. In fact, remediation costs increase with the
degree of contamination above 1.0 ppm. As a result, remediation costs are still a
useful approximation of the degree of contamination caused by each party.

United States v. P.H. Glatfelter Co., 768 F.3d 662, 677 (7th Cir. 2014).

In short, key assumptions in Butler’s apportionment model caused it to be insensitive to

additional PCB mass estimates, in contradiction of the Seventh Circuit’s view that both the harm

and the cleanup costs are relatively linear, i.e., non-binary.  These assumptions were fundamental

to Butler’s approach, and as such they infect his entire model.  Because the fundamental premise

of his model has been overturned on appeal, the entire model cannot be used as a sound basis for

apportioning costs.  

3. Causation and Equity

Glatfelter and others argue that since NCR caused the entirety of the harm by producing

carbonless copy paper in the first place, the harm must not be divisible.  But this effort ignores that

equity has no role in divisibility, and accepting it would create a kind of product liability framework

for CERCLA rather than one based on actual pollution, which is a strict liability tort.  In every

pollution case, the pollution would not have occurred but for the creator of the toxin—the chemical,

8



oil, or whatever.  Here, that company is Monsanto, which is not even a party.  CERCLA, however,

operates on a pollution model, not a products liability model, and so to the extent any of the motions

rely on that argument, they are denied.

II. Motion to Withdraw Sixth Claim for Relief

The Plaintiffs also filed a motion seeking leave to withdraw the sixth claim for relief in their

first amended complaint.  They note that the claim, which seeks natural resource damages, is being

withdrawn in connection with the receipt of some $45.9 million in settlements.  Glatfelter has

responded to the motion by asking that any dismissal of the claim be with prejudice rather than

without.

A court may, in its discretion, allow a litigant to withdraw a claim so long as the motivation

is not based on procedural gamesmanship.  Solaia Tech. LLC v. Arvinmeritor, Inc., No. 02-C-4704,

2004 WL 2203437, at *6 (N.D. Ill. Sept. 29, 2004).  Here, the government has offered ample

explanation for no longer wishing to pursue the claim in the context of this litigation.  Functionally,

the “withdrawal” of a claim is not a dismissal but an allowance of an amended complaint.  Glatfelter

has not presented any sound basis to conclude that the government’s withdrawal of the complaint

should be treated as a dismissal with prejudice.  Accordingly, the claim will be considered

withdrawn.    

III. Conclusion

For these reasons, the motions for reconsideration are GRANTED.  I conclude that NCR

has failed to meet its burden to demonstrate both that the harm is theoretically capable of divisibility

and that there is a reasonable basis for apportionment.  The United States is directed to submit a

proposed judgment within seven days.  
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The motion to intervene [1007] is GRANTED.  The motions to file a sur-reply [1025, 1027]

are GRANTED.  

The motion for leave to withdraw [999] is GRANTED.  The Plaintiffs’ Sixth Claim for

Relief (seeking natural resource damages) in their First Amended Complaint shall hereby be deemed

withdrawn at Plaintiffs’ request.

SO ORDERED this   19th  day of October, 2015.

   /s William C. Griesbach                
William C. Griesbach, Chief Judge
United States District Court
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WISCONSIN

UNITED STATES OF AMERICA,

Plaintiff,

v. Case No. 10-C-910

NCR CORPORATION, et al.,

Defendants.

ORDER

NCR has filed what, in essence, is a motion for reconsideration of this Court’s

reconsideration.  The motion will be denied.  At its essence lies an error of reason that the Seventh

Circuit has flatly rejected.  To recall, among the key reasons I believed reconsideration was

warranted was the realization that Dr. Wolfe had dramatically overstated the contributions by U.S.

Paper to the PCB problem.  Now, NCR’s expert, Mr. Butler, has prepared an analysis showing that

if U.S. Paper’s overstated share were distributed pro rata among the other PRPs, NCR would still

not have been sufficient to cause the entire OU4 harm because it would have contributed “only”

about 48% of the PCB concentrations in OU4.  (ECF No. 1036-1 at ¶¶ 22-23.)  But that line of

reasoning is only relevant if the harm is viewed as binary.  As I noted in granting the motion for

reconsideration, the question of harm has been found to be not a unitary “either/or” consideration,

but an analysis of the degree to which a party contributed to the harm.  Butler’s analysis simply does

not reflect that, nor could it have been expected to.  It is true, as NCR notes, that the opposite is not

true: the “harm” is not perfectly correlated to the volume, mass or concentration of PCBs.  Even so,
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Butler’s analysis was largely premised on its responsiveness to the remediation rules that the

Seventh Circuit later found to be mostly irrelevant.  Not surprisingly, his testimony does not suffice

to carry the day.  

NCR has requested that this court certify an interlocutory appeal, and the government has

asked for time to brief that question.  Under 28 U.S.C. § 1292, a district court may certify that an

order otherwise not appealable may be appealed.  The court of appeals may agree and allow an

interlocutory appeal, provided that “application is made to it within ten days after the entry of the

order.”  The Seventh Circuit has allowed judges to make § 1292 certifications after the fact, but has

frowned upon “gratuitous” delays in such certifications.  Weir v. Propst, 915 F.2d 283, 287 (7th Cir.

1990); Richardson Electronics, Ltd. v. Panache Broadcasting of Pennsylvania, Inc., 202 F.3d 957

(7th Cir. 2000).  Here, NCR made its request promptly—within two weeks—and so the parties may

brief the question of whether the ruling on NCR’s divisibility defense should be certified under 28

U.S.C. § 1292(b).  Responses may be filed by November 20, 2015.  NCR may file a brief reply by

November 25.    

SO ORDERED this 9th day of November, 2015.

     /s William C. Griesbach                       
William C. Griesbach, Chief Judge
United States District Court
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